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EDITORIAL 


The dimensions of the study of Church and State are many and 
varied. This fact accounts in large measure for the diversity of ap- 
proaches to the problem which have been made and may be illus- 
trated in part by the variety of articles included in this issue of 
A Journal of Church and State. Concern for the problem has not 
been limited to any one country, religion, academic discipline, or 
particular period of history. To say that the functions of Church 
and State overlap and that tensions between them are therefore 
inevitable is readily recognized. Specific points of separation, how- 
ever, are often not so readily discerned. For centuries the reli- 
gious community and the political community have sought to de- 
lineate the nature of their relationship to each other. 

Man’s dual citizenship in the Kingdom of God and the national 
state was clearly acknowledged by the fifth century theologian, 
Augustine, who remains the most influential theologian of the 
Roman Catholic Church. In his instructive and well-documented 
study, Gaylon L. Caldwell explores Augustine’s thought 
concerning human justice and civil authority. The rele- 
vance and the significance of this study are, that, to Augustine, the 
principles to be used in the administration of justice and law are 
set forth “always in their context with God.” This article was 
prepared for a seminar held at Duke University in connection with 
the Lilly Endowment Research Program in Christianity and 
Politics of Duke University. 

T. B. Maston, author of several distinguished books in the area 
of Christian ethics and a member of the Editorial Council of 
this journal, endeavors to examine Church and State from the 
perspective of the Christian ethic—the origin and nature of these 
institutions, the limitations of their authority, their relation to the 
individual, and the individual’s relation and responsibility to them. 
This article was prepared for a seminar held in conjunction with 
the First Annual Conference on Church and State at Baylor Uni- 
versity, April 25-29, 1960. The November issue of the journal 
will carry one of the lectures delivered by Leo Pfeffer at this Con- 
ference. 

In no area of Church-State relations has there been greater con- 
troversy in the United States than in that of education. W. J. Kil- 
gore has written a review article in reply to the recent scholarly 
study by Neil Gerald McCluskey, S. J., Public Schools and Moral 


Education. It is to be expected in a pluralistic society, such as 
the United States, that there are genuine and honest differences of 
opinion as to the role of the public school and moral education and 
the relationship of the school to the religious community. To some 
this problem is exceedingly grievous, and even insoluble, because 
of the pattern of our public schools. The reviewer critically evalu- 
ates McCluskey’s proposal that moral values, theologically approved 
by representatives of the various religious communities, ought to 
be taught in the public schools. He emphasizes the need for the 
public schools and the churches to remain separate and to view 
their tasks as complementary to each other rather than “‘attempt- 
ing to take over the functions of the other.” 

Included also in this issue of Church and State is an article by 
Arcot Krishnaswami on “The Status of Religions in Relation to 
the State.” As Special Rapporteur of the Commission on Human 
Rights, specifically concerned with “the prevention of discrimina- 
tion and protection of minorities,’ Arcot Krishnaswami deals 
forthrightly with the complex problem of religious liberty and the 
rights of religious minorities in today’s world. He has written in 
fairly general terms, applicable today to the various nations of the 
world, wherein the status of the religious community varies from 
country to country. In many countries today there is not only a 
pluralism of denominations and sects, but a pluralism of religions 
as well. 

It is expected that Americans who believe strongly in the historic 
American principle of the separation of Church and State may not 
find Arcot Krishnaswami’s article entirely satisfying. Its signifi- 
cance, however, must not be overlooked. Certainly we can share 
with the author his conviction that “it is the duty of the United 
Nations to see to it not only that all types of discrimination— 
—whether they are remnants of the past or something new—are 
eradicated, but also that in the future no one should be subjected 
to any treatment likely to impair his right to freedom of thought, 
conscience, and religion.” 

We conclude this issue of Church and State with the “United 
Nations Proposed Code on Religious Liberty,” which was formu- 
lated by the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities just a few months ago for consideration by 
the United Nations. 


.E.w., 


AUGUSTINE’S CRITIQUE OF HUMAN JUSTICE* 
Gayton L. CALDWELL 


“What shall I say of these judgments which men pronounce on 
men? .... Melancholy and lamentable judgments they are... . ” 
This was the conclusion of a fifth-century theologian who probed 
the practice of human justice! And, with the possible exception 
of the occasional individual who has succumbed to the occupational 
hazard described by the Advisory Council of Judges as risking “the 
danger of becoming convinced that both as a man and as an official 
he is omniscient and omnipotent,’ it is a conclusion that is prob- 
ably mirrored by any judge as he surveys his decisions. The ex- 
perience is not limited to professional judges, since everyone fre- 
quently finds himself in a situation in which he must pass judgment 
on his fellows, 1f not from the bench, then from the jury box, as 
arbitrator in neighborhood disputes or in domestic squabbles. When 
he is obliged to judge there are many times that, with St. Augus- 
tine and the Psalmist, he would cry to God: “From my _ neces- 
sities deliver Thou me!” 

Although it is significant that the verdict of a Christian bishop 
of a third-rate city in Roman Africa should retain its validity 
across a millennium and a half of human history, Reinhold 
Niebuhr provides a short explanation of why it should not be 
surprising: “Augustine was, by general consent, the first great 
‘realist?’ in western history.”’ Not that Augustine’s descrip- 
tion of legal judgments as “lamentable” made him a “realist” in 
the sense that cynics claim that appellation for, on the contrary, he 
recognized that “melancholy and lamentable” judicial decisions 
need not be the norm for human justice—that they are “lament- 
able” precisely because they might be other than they are. Rather, 
he is a “realist” because he gave an adequate account of the ten- 
sions within men, between man and man, and between man and his 
institutions, purged of the optimistic expectancy of the classical 


*The author acknowledges with gratitude the financial assistance of the Lilly 
Endowment Research Program in Christianity and Politics which made this 
study possible, and appreciation to his colleagues at the seminar held at Duke 
University in 1958. ; 

We actine. The City of God, bk. XIX, c. 6. Emphasis added. 

2Advisory Council of Judges of the National Probation ad Parole As- 
sociation, Guides for Sentencing 7 (1957). = 

3Reinhold Niebuhr, Christian Realism and Political Problems (New 


York: Scribners, 1953), p. 120. 
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philosophers who had taught that reason, by itseli, was capable of 
bringing all sub-rational forces under control. For unlike the 
Greeks, Augustine had an understanding of sin, and located its 
seat in the will rather than in a carnal body that might be subdued 
by a virtuous mind. If the Hellenistic philosophies had intrigued 
him with the potentiality of human reason, the Hebrew scriptures 
had convinced him that sin was the consequence of human pride. 
From his encounters with Hebrew, Greek, and Roman thought, he 
had confronted the ideal of justice: from his Christian heritage he 
discovered why that ideal of justice is never completely realized by 
human beings, He forged his ideas in the heat of disputations with 
infidels, schismatics, and heretics, but he tested them, too, in con- 
crete situations that arose from his multifarious concerns as a 
pastor at a time in history when civil power was tottering. The 
poor conditions of provincial courts during the fifth century led 
non-Christians as well as Christians to the houses of distinguished 
bishops, for, although purely voluntary tribunals, episcopal courts 
received jurisdiction over disputes brought before them and their 
decrees were given legal effect by the Roman state. Augustine 
spent most of his time in court.4 


To an age that has little relish for theology but a great deal of 
admiration for “‘realism,” Augustine’s critique of human justice is 
an attractive object of study because it affords a standard by which 
lay and professional judges may analyze their own decisions as 
well as criticize those of others. It is a standard informed by Bibli- 
cal and classical insights and tempered by vast social experience. 
Before one dismisses its premises as unsuited to the present age 
regardless of their validity for the religious situation obtaining in 
the collapsing Roman Empire, he should consider that ancient 
Romans and contemporary Americans share the same humanity 
and their cultures share the same premises. Nor are the differences 
between the Roman and Anglo-American legal systems sufficient 
to restrict Augustine’s thought to antiquarian interest. He never 
concerned himself with a critique of his own legal system, but ad- 
dressed himself to its executors gua men. His ideas have meaning 
and value for the twentieth century because one recognizes him- 
self in Augustine's description of man and has experienced with 
him the appalling responsibility of passing judgment on his fellows. 


4Joseph McCabe, St. Augustine and His A : ’ 
St Age (New York: G. P. Putnam’s 
Sons, 1903). According to McCabe, Augustine “soon won a reputation 


throughout Africa as an arbitrator and mediator, and petiti i 
from all quarters.” Id., p. 265. , peGiiana eanse/ terms 
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For these reasons he does have something to contribute to the in- 
ternal dialogue of a modern judge although he does not provide a 
convenient code that converts jurisprudence into mechanics. 

The project here undertaken is to determine the principles sug- 
gested by St. Augustine whereby one might judge his fellows more 
justly, and then apply these to the analysis of a recent case in 
American law. The first requires a consideration of the nature of 
man, his communities, his wrong-doing, and its punishment— al- 
ways, the Bishop of Hippo would insist, in their context with God. 
The second will reaccount the fact situation of a leading case, its 
unlike interpretations, and a reconsideration of the decisions from 
an Augustinian position. 


I 


Fundamental to Augustine’s theory of justice is his conception 
of the pattern of creation, sin, judgment, and restoration that he 
held to emerge invariably from the dialectical relationship of God 
and His creatures. This relationship may be indicated briefly: 
God, in His goodness, creates and sustains man; man, in his pride, 
sins; God, in His righteousness, pronounces judgment; but in His 
love, restores. This sequence of events, which follows the divine 
pattern of justice, may not proceed at the same pace in any two 
circumstances. Rather, it may move at a different rate and with 
varied observable effects in the experiences of individuals, com- 
munities, and civilizations. It culminates beyond history in a last 
judgment and a final salvation. Through faith one can discern the 
rhythm of this pattern and know that it is inexorable, just and 
beneficent. This is the archetype of human justice. 

According to Augustine, in His creation of the cosmos, God 
effected an hierarchical order in which equality obtains among 
members of the same class and where the higher orders have 
dominion, in love, over the lower. This hierarchy was conceived 
to have been made up of broad general classes, i.e., among things 
that have life: sentient creatures rank above those with no sensa- 
tion; intelligent agents rank above creations with no intelligence ; 
and immortals are placed above mortals. The end is peace within 
and among orders with the two categories of rational creatures, 
angels and men, enjoying the eternal peace of God. In his ac- 
ceptance of Genesis as the valid version of creation, Augustine re- 
peatedly stresses the words: “And God saw everything that he had 
made, and behold, it was very good.” In the beginning there was 
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no corruption, no unjust domination, no vice. God desired men to 
live together in harmony and peace and to underscore this, derived 
them all from Adam so that the bonds of relationship would sup- 
plement the implanted tendency for fellowship. “He did not in- 
tend,” Augustine wrote, “that His rational creature, who was made 
in His image, should have dominion over anything but the irra- 
tional creation—not man over man, but man over beasts.’’> Yet 
everywhere is experienced man’s dominion over man: master over 
slave, father over children, king over subjects, judge over the 
prisoner at bar. To understand why this appears to be the nat- 
ural order and why God permits such domination to exist, a con- 
sideration of Augustine’s conception of sin is necessary. 

Peace between man and God, the “well-ordered obedience of 
faith to eternal law,”’ was disrupted by the unwillingness of Adam 
and Eve to accept their positions as creatures. In their pride, they 
presumed to be like God. Pride had led man to live only for him- 
self. “It was this that made him listen with pleasure to the words, 
‘Ye shall be as gods,’ ” the Bishop of Hippo held. “By craving to 
be more, man becomes less; and by aspiring to be self-sufficing, 
he fell away from Him who truly suffices him.’ This sin could 
not be attributed to the desires of the flesh, as Platonists avowed, 
because this creation was “very good.” It is not the body, but the 
corruptibility of the body which burdens the soul.? Therefore, the 
original sin must be attributed to will, which although created 
“good,” nevertheless was free. Since the will cannot become evil 
without desiring to do so, Augustine held that its failings are justly 
punished. 

Adam’s legacy to posterity included a proud and disobedient will 
and a corrupted society into which men are born and live as slaves 
of their appetites—men who “run to such enormities in sin, that 
even the beasts devoid of rational will... would live more securely 
and peaceably with their own kind than man.’”’8 Yet God’s original 
good creation was not completely vitiated, and “though there is 
sin, all things are not therefore full of sin.”? Thus, although the 
human mind is tainted by sin, nevertheless, it is “capable of knowl- 
edge and of receiving instruction, fit to understand what is true and 


SAugustine, The City of God, bk. XIX, ¢. 15. 

Gide Dk oS DV yc. Lo. 

7Tde Dien, LO. 

8“For not even lions or dragons have ever waged with their kind such 


wars as men have waged with one another.” Td. Dket XS eeee: 
9Td., bk XI) cr 23: 
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to love what is good.”!® Virtue, then, is possible to attain and it 
is achieved by learning, but Augustine insisted it have a theocentric 
reference.!1_ The primary concern of the virtuous person is “‘to 
wage perpetual war with vices—not those that are outside of us, 
but within; not other men’s but our own.”’!2 The virtuous man 
submits himself to God, his body to his soul, and his vices, even 
when they rebel, to his reason, “which either defeats or at least 
resists them...” In doing these things he becomes a pilgrim in 
the City of God.!3 

Since the fall from the perfect harmony ordained by God, men 
have perpetually struggled to establish a universal harmony or- 
dained by themselves. Because “there is no vice so clean contrary 
to nature that it obliterates even the faintest traces of nature,”!4 
the artificial orderings of man more or less reflect the just arrange- 
ment of God. Although human laws are diverse, they all tend to 
the same end: earthly peace, i.e., “well-ordered concord.” Simi- 
larly, just as God decrees judgment for sin which violates divine 
peace, human rulers, although not particularly concerned with sin, 
punish the disturbance of civil peace as crime, and heads of families 
discipline the wrong-doing that disturbs domestic peace. Were it 
not for their vitiated condition, all men would recognize that, except 
in perverted communities, both crime and wrong-doing are identi- 
cal with sin and are traceable to pride. The City of God, whether 
in the international, national or family community, knows no 
malum prohibitum but only malum in se. 

However, the pattern of divine justice is not always discernible 
in the Earthly City. Whenever a pilgrim of the City of God is 
called to govern his fellows (and Augustine insisted that he must 
serve), he remembers the divine pattern and not only recognizes 
himself as a sinner judging sinners, but also recognizes himself as 
an agent for the redemption of the sinners. However, human 


10/d., bk. XXII, c. 24. ae 

110therwise it becomes “inflated with pride” and so actually is vice. 

12/d., bk. XIX, c. 4. “For however well one maintains the conflict, and 
however thoroughly he has subdued these enemies, there steals in some 
evil thing which, if it do not find ready expression in act, slips out by the 
lips, or insinuates itself in the thought; and therefore his peace is not full 
so long as he is at war with his vices. For it is a doubtful conflict he wages 
with those that resist, and his victory over those that are defeated is not 
secure, but full of anxiety and effort.” Jd., c. 27s : ; ; 

13Persons who, by the grace of God and their own free will, commit 
themselves to the “love of God, even to the contempt of self” form the City 
of God; those who indulge “the love of self, even to the contempt of God” 
belong to the Earthly City. Jd. at ake, AAW pees she es simple division 
exhausts all possibilities since “no man can serve two masters.” 


147d., bk. XIX, c. 12 
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judges often do not recognize that redemption is the concomitant 
of judgment. Augustine does not doubt that the human judge may 
know this, for he writes of a “spiritual light with which our mind 
is somehow irradiated,” and insists that “our power to judge is 
proportioned to our acceptance of this light."!5 The quality of 
justice will vary directly with the quantity of pride in the public 
officers, since pride makes judgments punitive ; but when pride does 
not obscure this illumination, any man will realize that “evil is 
removed, not by removing any nature, or part of nature, which 
has been introduced by evil, but by healing and correcting that 
which had been vitiated and depraved.’’!® Judges who indicate the 
latter disposition may properly be called “true fathers of their 
households.” St. Augustine affords an example of the application 
of justice in the primordial unit of society in these words: 


And if any member of the family interrupts the domestic 
peace by disobedience, he is corrected by word or blow, or 
some kind of just and legitimate punishment, such as society 
permits, that he may himself be the better for it, and be re- 


adjusted to the family harmony from which he had dislocated 
himself.17 


In a letter to Marcellinus, whom Emperor Honorius had appointed 
as tribune and special legate to preside over and judge the joint 
conference of Catholic and Donatist bishops at Carthage in 411, 
Augustine advised how civil justice should be applied by a gov- 
ernmental official : 


Asa Christian judge, you must play the part of a loving father, 
you must show anger for wrong-doing, but remember to 
make allowance for human weakness; do not indulge your 
inclination to seek vengeance for the vile acts of sinners, but 
direct your effort to the cure of the sinner’s wounds.!8 


Although Augustine’s criticism of human justice centers on the 


15Jd., bk. XI, c. 27. 
16J/d., bk. XIV c. 11. 
17Jd., bk. XIX, c. 16. 


18Augustine, Epistles, No. 133, Concerning the curious circumstances that 
an interested party had been named to judge the dispute, McCabe wrote: 
Marcellinus was a zealous Catholic, and was much influenced by Augustine; 
and of the imperial inclination there could be no doubt. It is true that 
Marcellinus offered to retire if the Donatists desired another judge; but the 
tone of their reply, declining the offer, shows that they had no hope of 
securing an impartial judge. The debate was a farce, and the verdict a fore- 
gone conclusion.” McCabe, of. cit., supra note 4, orciyn 
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failure of its practitioners to recognize that they are sinners judg- 
ing sinners and their consequent inability to make their judgments 
restorative rather than retributive, this does not exhaust his sug- 
gestions as to the principles that should be applied in promoting 
and protecting the peace of the Earthly City. Due to his lack of 
system, these specific principles must be gleaned from his volumi- 
nous writings. However, they are capable of being stated simply : 
(1) It is possible for people to live without crime and they should 
do so from love of righteousness, although fear has proved to be 
an effective deterrent.!? (2) The magistrates should be more con- 
cerned with establishing the responsibility for crime than punish- 
ing the criminal.?° (3) When apprehending and detaining suspect- 
ed persons, the public officials must respect the law.2! (4) In order 
to obtain evidence, the least savage of allowable techniques of 
torture should be employed.?? (5) There is value in a frank and 
full confession of guilt.2° (6) Whenever practicable, restitution 
must be made.*4 (7) If a guilty person should not prove amenable 
to correction, he should not be permitted to glory in his wrong- 


19Presumably this would not apply to the malum prohibitum offense that 
was inimicable to the faith. Otherwise, the pilgrim should respect the 
authorities of the various communities. “At present it is enough that we live 
without crime;” he wrote, “and he who thinks he lives without sin puts 
aside not sin, but pardon.” Augustine, The City of God, bk. XIV, c. 9. To 
Macedonius he wrote: “However, men are not to be called good because 
they refrain from wrong-doing through their fear of such things, (i.e., ‘the 
powers of kings, the death penalty of judges, the barbed hooks of the execu- 
tioner, the weapons of the soldier, the right of punishment of the overlord, 
even the severity of the good father’)—no one is good through dread of 
punishment but through love of righteousness—even so, it is not without 
advantage that human recklessness should be confined by fear of the law so 
that innocence may be safe among evil-doers, and the evil-doers themselves 
may be cured by calling on God when their freedom of action is held in 
check by fear of punishment.” Augustine, Epistles, No. 153. 


20“It is more important to find out than punish....” Jd., at No. 133. 
21Cf. his action in the illegal detention of Faventius, supra at 9-10. 


22Augustine praised Marcellinus for not “stretching the defendants on the 
rack, nor by tearing him with hooks, nor by burning them with fire, nor by 
beating them with rods—a form of discipline used by schoolmasters, by 
parents themselves, and often even by bishops in their courts.” Augustine, 
Epistles, No. 133. His best known attack on the insufficiency of torture as a 
method of disclosing truth is found in his City of God, bk. XIX, c. 6. 


23He especially castigated Adam and Eve for casting about for an excuse 
for their disobedience to God and found the pride which dictated such be- 
havior to be “worse and more damnable” than the sin they had committed. 
He did not allow that persuasion made the transgression less. What he 
especially appears to lament is the fact that: “Here there is no word of 
begging pardon, no word of entreaty for healing.” /d., bk. XIV, c. 14. 


24Cf. his letter to Macedonius discussed supra at 14. 
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doing.25 And, finally, (8) It is the obligation of authorities to lead 
offenders to God by example and teaching.*° In his intercessions 
with secular authorities on behalf of alleged and actual malefactors, 
Augustine convincingly documented the fact that he practiced the 
ideas he advocated. 

An interesting example is Augustine’s efforts on behalf of 
Faventius, a tenant farmer who took sanctuary in his church. 
Faventius had some reason to fear the lord of the estate, “and 
waited there, as refugees generally do, to see if his difficulty could 
be settled by our intervention.”’” As time passed he grew care- 
less, left the safety of sanctuary to dine with a friend, and was 
abducted. The Bishop immediately alerted the tribune of the 
coast guards, but the latter failed to find Faventius. Augustine 
then conducted his own search and finally located the house in 
which the tenant was confined. Florentinus, the detaining officer, 
refused to permit Augustine’s priest to see his prisoner although 
the priest had brought Florentinus a copy of the law stipulating 
the rights of an accused. The Bishop wrote at least four letters in 
the attempt to secure for Faventius his privilege under the law of 
having an examination in the municipal court to discover whether 
or not he wished thirty days under light guard to set his affairs in 
order. Epistle 113, apparently the second Augustine had written 
to the tribune of the coast guards regarding the matter, requested 
that the letter be forwarded to the arresting officer and suggested 
that an agreement might be reached “by friendly discussion.” If 
not, Augustine pledged himself to trust the verdict of the trial 
court. Epistle 114, to Florentinus, began tersely : 


By whose authority and command you carried off Faventius 
is something for you to look to for yourself, but this I know, 
that all authority set up under the power of the emperor is 
subject to law .... I sent a copy of the law by my brother and 


25"“For he who sins is still worse if he rejoices in his loss of righteous- 
ness .... certainly it is more suitable for a wicked man to grieve in his 
punishment than to rejoice in his fault.” Augustine, City of God, bk. XTX, c. 
13. Ina letter to Macedonius, he observed: “Just as it is sometimes mercy 
to punish, so it may be cruelty to pardon.” Augustine, Epistles, No. 153. 

26Augustine was not at all reluctant to insist on the obligation of magis- 
trates to set a good example. In 413 he chided Caecilian, Prefect of the 
Province of Africa, for remaining a catechumen. Augustine, Epistles, No. 
151. In Epistle No. 112 he had urged the Roman Proconsul into ‘com- 
munion; and to Macedonium, Vicar of Africa, he recommended that “vou 
rouse the men subject to your authority. (i.e, in his secular position) 
and lead them to worship God, both by the example of your own devout 
life and by your zeal for their welfare... . ” fds NOwSo: 


27Jd., No. 115. 
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fellow priest, Caelestinus, which you certainly ought to have 
known about, even before I sent it... . However, I’m send- 
ing it again in this letter... 


He urged that Florentinus “kindly grant this favor to your own 
reputation and to my request” and concluded by reminding the 
detaining officer of his obligation to do “what the law of the emperor 
commands, since you are a public official in his service.” Epistle 
115, to Fortunatus, bishop of Cirta, hinted that Faventius’ place 
of confinement had been changed and “there is reason to fear that 
he may suffer some kind of harm if he is brought before the gov- 
ernor’s tribunal.” Augustine suspected this because “although 
the judge has the highest reputation for honesty, he has to deal 
with a very rich man;” so “to prevent his money from influencing 
the court,’ Augustine requested Fortunatus to take the letter to 
the governor and read it to him. “Ask him to put off the hearing 
of the case,” Augustine pleaded, “since I do not know whether 
he is guilty or innocent.” Significantly, he urged the governor “not 
to make light of the fact that the laws were not observed in regard 
to the man.” Although it is not known what became of the un- 
fortunate Faventius, the letters preserve Augustine’s righteous in- 
dignation over the lack of what contemporary Americans know as 
“due process of law.” 

The Donatist controversy, an interesting chapter in the history 
of Christianity, is particularly fascinating for a student of Augus- 
tinian legal ideas. In it the Bishop is seen as occupying a promi- 
nent role, first as the public challenger of the Donatist theological 
position, then as the instrument in securing the imperial edicts 
which outlawed the schismatic faction, and finally, as intercessor 
on behalf of Donatist prisoners.?* His consistent attitude was that 
disturbers of the civil peace should be apprehended, instructed in 
their error, and then shown mercy by the courts and administra- 
tors. To this end he was prepared to cooperate with the adminis- 
trators, plea to the judges, threaten both administrators and 
judges, and suggest suitable remedies to everyone concerned. 


28In a letter to an Italian priest, who apparently had described the horrors 
of the barbarian invasions, Augustine mentioned the criminal activities of 
members of the outlawed sect: “Donatist clerics and Circumcillions, i.e., rov- 
ing bands of lay toughs have so ravaged our churches that the deeds of 
barbarians might be less destructive. What barbarian could have thought up 
the idea of throwing lime and vinegar, as they do, into the eyes of clerics, 
after inflicting horrible blows and wounds on other parts of their bodies? 
They plunder and burn houses; they carry off the stored crops and trample 
down the growing ones; by threatening to do the same to others, they force 
many to be rebaptized.” /d., No. 111. 
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After the Council of Carthage, unreconstructed Donatists were 
branded criminals and were apprehended both by civil and ecclesi- 
astical authorities. In 412 the public officers arrested several Don- 
atists who confessed to the murder of one of two delegates sent to 
the imperial court following the Council of Carthage four years 
earlier. They also admitted to having beaten a Catholic priest after 
cutting off his finger and putting out his eye. Augustine immedi- 
ately wrote the following to Marcellinus regarding these prisoners : 


I have been a prey to the deepest anxiety for fear your High- 
ness might perhaps decree that they be sentenced to the utmost 
penalty of the law. .. I beg you by the faith which you have 
in Christ, and by the mercy of the same Lord Christ, not to 
do this, nor to let it be done under any circumstances . 
However, we do not object to wicked men being deprived of 
their freedom to do w rong, but we wish it to go just that far, 
so that, without losing their life or being maimed in any part 
of their body, they may be restrained by the law from their 
mad frenzy, guided into the way of peace and sanity, and 
assigned to some useful work to replace their criminal activ- 
ities. 


Then, in the event that his plea was not sufficiently effective, he 
concluded with these words: 


If you will not hear the request of a friend, hear the considered 
opinion of a bishop; in fact, since | am speaking to a Christian, 
I may say without conceit, in a matter of such importance, that 
it is your duty to listen when a bishop commands.?? 


In order to insure that the judgment on the prisoners be inspired 
by a desire to restore rather than to seek retribution, Augustine 
enclosed a letter which he requested Marcellinus to deliver to the 
Proconsul of Africa. Augustine saluted this official with the 
words: “I know, of course that you are steeped in the Christian 
faith, and this gives me greater confidence in addressing your 
Excellency not only with a request,” and he continued, “but even 
with a warning ....” Augustine admitted that “ruling a province 
is different from ruling a church” since “the former must be gov- 
erned by instilling fear, the latter is to be made lovable by the use 
of mildness” and frankly stated that if he were making the plea 
to a non-Christian judge he would employ a less direct approach, 


29]d., No. 133. 
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“but even so I should not fail to present the case of the Church.” 
He then suggested a suitable judgment : 


By a monstrous crime they tore limbs from a living body; do 
you by a work of mercy make them apply to some useful work 
the wholly intact limbs which they exercised in their unspeak- 
able deeds . . . . They cut short the lifespan of a minister of 
the Church by killing him; do you lengthen the span of years 
for the living enemies of the Church so that they might repent ? 


His summation contained a veiled threat: 


Men are wont to appeal from a too light sentence when their 
convicted enemies are treated too leniently, but we so love 
our enemies that we would appeal from your severe sentence 
if we did not rely on your Christian obedience.*° 


Four years previously he had written Donatus, then Proconsul 
of Africa, concerning the death penalty that had been decreed for 
convicted Donatists and threatened that the Church would not 
bring such cases to the court in the future if capital punishment 
were not abandoned. In this letter he more fully explained his 
position : 


But, there is one thing only about which I have grave mis- 
givings, when you administer justice; namely, that you decide 
to apply the penalty with more regard for the gravity of their 
crimes than for the exercise of Christian clemency. ... We 
beg you by Christ himself not to act thus rigidly. We are not 
looking for vengeance on earth over our enemies . . . Hence, 
in applying the deterring effects of judges and laws, we wish 
them to be restrained, but not to be put to death; otherwise 
they might incur the punishment of everlasting judgment . . . 
Act against their offenses so that some of them may repent of 
having sinned.*! 


In the year 414 Macedonius, Vicar of Africa, sent to enforce 
imperial decrees against the Donatists, inaugurated a series of let- 
ters with the Bishop of Hippo that not only permitted the latter 
to expound his ideas of justice, but also hinted of a tension be- 
tween the secular authorities and the ecclesiastical intercessors. In 
his first letter, Macedonius raised three issues: (1) He doubted if 
priestly intercession is a part of religion and asked: “How can we 


30fd., No. 134. 
31Id., No. 100. 
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argue that any crime, of whatever sort, should be forgiven us, and 
how can we approve it by wishing it to go unpunished?” (2) He 
opined that “human behavior has now come to this pass that men 
wish to have the punishment of their crime remitted and at the 
same time to keep the profit which they have gained by their evil 
deeds.” And, “your priestly office thinks that intercession should 
be made for these, also... .” Finally, (3) he feared that relaxa- 
tion of discipline would encourage others to commit crime.*? 


Augustine responded with alacrity and at great length. Briefly 
stated, his argument to answer the first point raised, was as fol- 
lows: The clerics pitied the man while detesting the crime, and the 
greater the vice the less they wanted the culprit to die unrepent- 
ant since there is no other place to correct morals except in this 
life. “Consequently,” he wrote, “we are forced by our love for hu- 
mankind to intercede for the guilty lest they end this life by punish- 
ment, only to find that punishment does not end with this life.” 
In the event that intercession was successful, the Church was pre- 
pared to deal with its members. For example, in the case of public 
sins “we keep them from participation in the Sacrament of the 
altar” so that by repentance and punishing themselves they atone 
to “Him whom they have flouted by their sin.” Thus, the ones 
who sincerely repent do not let their wrong-doing go unpunished 
and as for those who do not repent, Augustine is sure that ‘‘no one 
who despises His high and holy judgment escapes it.””. But if God 
shows patience to them in this life, he argued, how much more 
should His creatures do so! “You see, then,”’ he concluded, “that 
it is a matter of religion and does not involve us in a share of evil 
doing when we intercede, if not as criminals for criminals, at least 
as sinners for sinners, and, I think, with sinners—please take this 
as spoken sincerely and without offense.’ 


Concerning the second complaint, the Bishop readily admitted 
that if restitution of goods is possible but is not made, this is pre- 
tense rather than repentance. Now it may be, he continued, that 
repentance without restitution of goods is possible since the culprit 
may have dissipated his ill-got gains. However, he insisted, if a 
criminal has suffered physical punishment at the hands of the 
offended party he has already paid. If intercession is made to the 
creditor, he has been afforded an opportunity for showing mercy. 
Probably stung by the implication of the tendency of the clergy to 
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show too much mercy to the villain and too little concern for the 
victim, Augustine stated flatly : 


This, indeed, I would say with complete assurance, that the 
one who intercedes for a man to save him from restoring his 
ill-gotten goods and who fails, when someone has fled to him 
for refuge, to force him to make restitution as far as he honest- 
ly can, is a party to the theft and the guilt. 


However, as a trained rhetorician with wide experience, Augustine 
declined to leave the argument while on the defensive. Instead, he 
suggested other circumstances to Macedonius that are not unfa- 
miliar : 


If there is to be a more sincere regard for justice, it would be 
more honest to say to the advocate: ‘Pay back what you re- 
ceived when you stood against truth, supported evil-doing, de- 
ceived the judge, won your case by lying,’ as you see that many 
of the most honorably and eloquent men seem to allow them- 
selves to do, not only with safety but even with renown. 


Who is more cruel, the Bishop of Hippo asked the Vicar of Africa, 
the one who steals from or cheats a rich man or the one who de- 
stroys the poor man by usury? 


The third point posed more difficulty for St. Augustine because 
he accepted it in principle. He did not meet it directly. He 
acknowledged that ‘when we intercede for an offender who de- 
serves condemnation, there sometimes are consequences which we 
do not intend.” He indicated that such consequences might take 
either of two forms: (1) That the unrepentant “goes on rioting 
about more extravagantly” and his escape from death “‘may be the 
cause of many other deaths,” or, (2) that he does repent but others 
seeing he has escaped punishment commit the same crime. Augus- 
tine was particularly concerned about the unrepentant and disclosed 
that the bishops “threaten them, sometimes with human, but 
especially and always with divine, judgment.” Further, they might 
be rebuked and reproached, “some in private, some publicly, ac- 
cording as the diversity of character shows the possibility of re- 
forming them.” And finally, “we even cut them off from Com- 
munion at the holy altar.” In spite of all this, his case seems to 


rest finally on this ground: 


Yet, I think these evil consequences are not to be laid to our 
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charge when we intercede with you, but, rather, the good aims 
which we have in view and which we intend when we act 
thse oe 


In his final communication, Macedonius capitulated, but not 
without a few barbs for the African clergy : 


For you do not insist, as most men in your circle do, on ex- 
torting from me whatever any anxious client happens to want, 
but you suggest what you think can properly be asked of a 
judge weighed down by many cares . . . Therefore, I have 
granted to those you have recommended the fulfillment of 
their desires, having previously opened the way to hope. 


He concluded the letter : 


I have written this in the midst of my preoccupation with 
other cares, which may be vain when we think of the end of 
the world, but are still pressing enough, being part of the 
consequences of our being born.*> 


Augustine replied with a homily on the insufficiency of philosophy 
as a guide to happiness and a plea that Macedonius lead the men 
subject to his authority to God.*° 


II 


Morissette v. United States,*? now a leading case in criminal law, 
provides an excellent opportunity for an Augustinian criticism 
because it is primarily concerned with an aspect he found to be 
crucial, and that most judges find most difficult—intent. 

“This would have remained a profoundly insignificant case to 
all except its immediate parties,” Justice Jackson began in his 
opinion for a unanimous Court, “had it not been so tried and sub- 
mitted to the jury as to raise questions both fundamental and far 
reaching in federal criminal law... . 58 The fact situation was 
simple and essentially undisputed: Joseph Morisette, a 27-year old 
junk dealer with a small family, went deer hunting with his broth- 
er-in-law in a large wooded tract leased by the federal government 
from the State of Michigan for use as a target bombing range. 


34] bid. 

357 d., No. 154. 

367 d., No. 155. 

37342 U.S. 246 (1951). 
387 d., 247. 
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Signs stating “Danger—Keep Out—Bombing Range” were posted 
about the site but were ignored by the local hunters who knew the 
woods as good deer country. Morissette failed to get a deer and 
thought to defray the expenses of the trip by taking a load of simi- 
lated bomb casings and selling them as scrap. These casings had 
been dumped into piles “to get them out of the way” and some had 
accumulated for as long as four years and were rusting out. He 
loaded the casings into his truck in broad daylight, took them to 
a farm and flattened them with a tractor, in full view of passersby, 
reloaded the scrap and hauled it 180 miles to Flint where it sold 
for $28 a ton. He realized $84 for his effort. When apprehended 
some weeks later he voluntarily and candidly confessed, but alleged 
that he thought the casings had been abandoned. He was indicted 
for “knowingly” converting government property to his use, tried 
in district court, and sentenced to a fine of $200 and two months in 
prison.%? 

In appealing the conviction, two questions were raised: (1) 
whether criminal intent had to be proved, and, (2) whether the 
trial jury had been improperly instructed.4° The district court had 
instructed the jury: “The question of intent is whether or not 
he intended to take the property. He says he did. Therefore, if 
you believe either side, he is guilty.”4! In affirming the decision, 
the court of appeals said, inter alia: 


The appellant contends that, in order to constitute a crime, 
there must have been a felonious intent in his mind at the time 
he converted to his use property of the United States on 
premises leased by it. This argument was rejected, the district 
judge taking the practical and correct view that the statute 
means what it says and is violated when a person ‘knowingly 
converts to his use’ government property. . . . Manifestly, the 
purpose of Congress in enacting section 741 was to afford 
added protection against the taking of government property. 
As we have interpreted the statute, appellant was guilty of its 
violation beyond a shadow of a doubt, as evidenced even by 


3918 U.S.C. § 641, so far as pertinent, recites: “Whoever embezzles, steals, 
purloins, or knowingly converts to his use or the use of another, or without 
authority sells, conveys or disposes of any record, voucher, money or thing 
of value of the United States or of any department or agency thereof, or any 
property made or being made under contract for the United States or any 
department or agency thereof .... Shall be fined not more than $10,000 
or imprisoned not more than ten years, or both; but if the value of such 
property does not exceed the sum of $100, he shall be fined not more than 
$1,000 or imprisoned not more than one year or both.” 62 Stat. 725 (1948), 
18 U.S.C.A. § 641 (1950). 

40Morissette v. United States, 187 F.2d 427 (1951). 

41 Morissette v. United States, 342 U.S. 246, 249 (1951). 
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his own admissions. . . . The lenient sentence imposed evinced 
a sound exercise of judicial discretion vested in the district 
courts in empowering them to make the punishment fit the 
crime within the limits of the statute violated.*? 


In a dissenting opinion, Judge McAllister insisted that Morissette’s 
act was certainly a trespass against the right of the owner to its 
property, but he urged that the crime of larceny requires proof of 
felonious intent. His view of the case may be summed up in these 
words: “The intent of appellant was the crucial point in the case. 
Whether his intent was innocent or wrongful was a question for 
the determination of the jury.’’*’ 


The Supreme Court adopted the interpretation of the dissenter, 
and one passage of its opinion, squarely in the Augustinian tradi- 
tion, is as follows: 


The contention that an injury can amount to a crime only 
when inflicted by intention is no provincial or transient notion. 
It is as universal and persistent in mature systems of law as 
belief in freedom of the human will and a consequent ability 
and duty of the normal individual to choose between good and 
evil* 


The legal problem is aggravated by the increasing number of “pub- 
lic welfare” offenses, i.e. when public health and morals are 
threatened. In such instance, felonious intent is not required to 
be proved because such requirement would unduly hamper the en- 
forcement of regulatory statutes. Also, in these cases, “penalties 
commonly are relatively small,’ Justice Jackson observed, ‘and 
conviction does no grave danger to an offender’s reputation.”’45 
Felonies, however, are also statutory crimes and the common !aw 
heritage has required that knowledge is a part of the definition of 
such crimes. Courts have not attempted to draw a line for distin- 
guishing between acts that require a mental element and those that 
do not, but have been content to decide which rule to apply in 


pg 


42Morissetle v. United States, 187 F.2d 427, 428, 429, 431 (1951). 
437d., 440-41. 

44Morissette v. United States, 342 U.S. 246, 250 (1951). 
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each case when the legislature has not specifically provided for 
Vee 

In the instant case, the Court decided: “We think presumptive 
intent has no place... . 47 and Justice Jackson concluded : 


Whether that intent existed, the jury must determine, not only 
from the act of taking, but from that together with defend- 
ant’s testimony and all the surrounding circumstances. .. . 
Had the jury convicted on proper instructions it would be 
the end of the matter. But juries are not bound by what seem 
inescapable logic to justices .... They might have refused to 
brand Morissette as a thief. Had they done so, that, too, 
would have been the end of the matter. 
Reversed.*8 


III 


In this particular case Augustine’s ideas about human justice 
based upon the divine pattern of creation, sin, judgment and re- 
demption, could have informed the defendant, prosecutor, jurors, 
and judges. It is undeniable that Joe Morissette breached the civil 
accord by carrying away things of value from another’s property 
and converting them to his own use. The peace of the Earthly 
City is not maintained by such irresponsible conduct. As a re- 
sponsible adult he properly can be expected to know that his as- 
sumption that the bomb-casings were abandoned was not an ac- 
ceptable substitute for permission to take them. Nor would it be 
difficult for an Augustinian to recognize the type of pride by which 
Morissette justified his act. It is the conviction that “‘all the rules 
do not apply to me” and it is a conviction as pervasive in human 
society as it is destructive of community harmony. It is this atti- 
tude which required correction, regardless of the technical prob- 
lem of “felonious intent.” 

Apparently the grand jury recognized this need when it re- 


46See 5 Vanderbilt Law Review 828 (1952), but compare 66 Harvard Law 
Review 130 (1952) which states: “In previous cases the Court had in- 
terpreted the absence of ‘international’ in a criminal statute as a deliberate 
omission of the wrongful intent requirement.” (Citing United States v. 
Blaint, 258 U.S. 250, and United States v. Behrman, 258 U.S. 280 (1922), 
“The statute in these cases contained no language that might be construed 
as requiring intent.” Justice Jackson’s discussion affirms this observation, 
but adds: “This has not, however, been without expressions of misgiving. 
Morissette v. United States, 342 U.S. 246, 256 (1951). 

477 d., 275. 
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turned the indictment; the trial judge sensed the same truth when 
he determined the sentence; and the circuit judges considered that 
substantial justice had been realized when they commended the 
district court for having made the “punishment fit the crime.” 
However, there is strong doubt that an Augustinian would acqui- 
esce in the punishment meted out and agree that justice had been 
realized. It is undeniable that Morissette, due to pride, had been 
guilty of wrong-doing defined by the secular law as a “crime.” His 
responsibility for this wrongful act was established by the ap- 
prehending authorities apparently without the guarantees of the 
law having been disregarded. The defendant had made a frank 
although less than the “full” confession which the Court’s opinion 
implied,4? but any introspective human judge, recognizing the 
psychological difficulty—if not the sheer impossibility—involved in 
stripping himself totally of defenses in a confession, would have 
been satisfied with the result. Augustine would have considered 
Morissette’s cooperation as “repentance,” and would have argued 
that since the defendant evidently was amenable to correction, he 
should be required to make restitution and be released. Had this 
been done, the celestial pattern of following sin with judgment and 
judgment with healing would have been practiced. Such gentle 
correction might have resulted in the leading of the offender to God. 
Instead, the offender was branded with the odious appellation of 
“criminal” and was led to prison. It is difficult to perceive the re- 
demptive properties of this sentence in the case of Joe Morissette. 

The crucial problem for every human judge is to determine the 
nature of punishment to be pronounced on the defendant. The 
chief criterion proposed by Augustine of Hippo is unequivocal and 
his supporting principles are easily applied in determining a judg- 
ment. Had Augustine been a party to the internal conversation 
of the prosecutor as he considered whether to begin suit against 
Morissette for trespass or to seek to convict him as a criminal, 
the Bishop would have inquired which of the alternatives promised 
to be more redemptive for the defendant. But, further, did the 
public require restitution, or retribution as well? And, finally, was 
the prosecutor concerned with leading the offender to God or was 
he rather concerned with sacrificing Morissette to a false god known 
as “Success”? Had these questions not altered the nature of the 


49The record reports : “... after considerable hedging, he finally admitted 
under questioning Ate Rha k a he knew the bomb casings were on goy- 
ernment property when he took them.” Morissette v. United St 
2d 427, 428-29 (1951). waist act ts 
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prosecution, the theologian would be expected to remind the sen- 
tencing judge that there was no obligation to impose a prison term, 
nor was there a minimum fine—it could have been set at $85. Had 
simple restitution been demanded, few would have complained that 
justice had not been served. 

The petit jurors obviously had little opportunity to extend 
mercy and it is beyond knowing whether or not they would have 
branded Morissette as a thief. To them Augustine’s counsel 
would be to take account of human weakness and to remember 
that they are sinners judging a sinner. However, this does not 
imply that a sentimental refusal to return a guilty verdict is praise- 
worthy. Augustine believed that although no man can live without 
sin, he insisted that all men can live without crime, and he recog- 
nized a crime-ridden community as a perversion of the ordained 
secular order. He realized that although a criminal is to be appre- 
hended primarily for his own sake, sometimes a criminal must be 
restrained for the sake of the community. Did the Supreme Court 
err, then, by reversing the conviction of Morissette? The defend- 
ant had offended society, had been apprehended, had evidenced re- 
pentance, had been judged, and then had been released on a legal 
technicality. One can only conclude that Augustine would have 
applauded the Court for its redirected emphasis on intent while 
he would have mourned the “lamentable” decisions that had 
brought Joe Morissette before the highest court of the land. 

Just as St. Augustine of Hippo seemed always to wrap his 
counsel in a threat, the unsolicited advice he sent a Roman officer 
fifteen centuries ago provides a suitable conclusion to this inquiry 
into his insights concerning human judging: 


In exercising the power which God has given you, a man over 
men, I am sure you call to mind the divine judgment at which 
judges, too, will have to give account of their judgments.°° 


S0Augustine, Epistics, No. 134. 


THE CHURCH, THE STATE, AND 
THE CHRISTIAN ETHIC 


T. B. Maston 


The study of Church and State may be approached from many 
different viewpoints. One that is seldom used, and yet one that 
can be rather fruitful, is from the perspective of the Christian ethic. 
There are some aspects of the Christian ethic that are of major 
significance for the Church, for the State, and for their relations to 
one another. It will be suggested that some phases of the Chris- 
tian ethic help to determine the origin and nature of these basic 
institutions, along with the limitations of their authority. Some 
attention will be given to the relation of both the Church and the 
State to the individual, and to his relation and responsibility to 
them. 


Tue NaATuRE oF Gop 


The ultimate point of reference in the Christian ethic is God. 
What W. S. Bruce said some years ago about Old Testament 
morality could be said of the Christian ethic and of the Christian 
life in general. He said that Old Testament morality revolved 
around God “as the planets around the sun.”! It is, however, the 
nature of God rather than his existence that is of major importance 
for the Christian religion and its ethic. 


The Christian ethic is ultimately grounded in the nature of God. 
His will, which is the source of authority in the Christian ethic, is 
in harmony with and an expression of his nature. Similarly, his 
expectations of his children are based upon or are derived from his 
nature. He expects them to be like him. “You shall be holy; for 
I the Lord your God am holy” (Lev. 19:2). So God would say 
regarding every moral quality that he possesses. He is righteous, 
just, merciful, loving; he expects his children to possess these 
qualities. How do we know that God possesses these qualities? 
We know not so much by statements or pronouncements in the 
Bible to that effect but by the things that he did and does, by the 
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way he acted or acts. He dealt justly; he was just. He was 
righteous in his judgments; he was righteous. What was true of 
him in the past is true of him today. 


Since God is a moral person, he expects not only his children 
but also governments and other organized social groups to be 
moral or ethical. He requires these groups to treat people justly. 
He seems to be particularly concerned about the poor, the under- 
privileged, the strangers, the neglected. They are his special 
protégés. Just as is true of the individual, no human collective, 
including the Church or the State, can be right with God, who is a 
moral person, simply by observing certain ceremonies or by meet- 
ing some prescribed formal requirements. Through the prophets 
God pronounced judgment even upon his chosen people because 
of their sins, not only directly against him but also against their 
fellow men. 

The fact and the nature of God’s judgment suggest another 
truth about him, revealed in the Biblical record, that is significant 
for the study of Church and State. He was and is the judge of the 
nations. He is no absentee landlord, no disinterested spectator. 
He was active in the affairs of Israel and her neighbors. His 
judgment came not only upon Israel and Judah but also upon 
other nations. Many of these nations thought of their gods as 
being active in their affairs but not in the affairs of other nations. 
The latter was a distinctive contribution of the Jewish compre- 
hension of God. Their God, who is our God, is the same yester- 
day, today, and forevermore. This means, among other things, 
that he is creatively active in the affairs of contemporary nations 
as well as being active in and through the churches. 


The whole idea of the sovereignty of God is of major import- 
ance in any understanding or proper interpretation of Church and 
State. God cannot be the sovereign God of the universe if he is 
interested and active in only one segment of life. He is not the 
sovereign God if all he is concerned about is what goes on in the 
sanctuary on the Lord’s Day, as important as that is. No, he is 
also concerned about what goes on in the home, in the school, on 
the farm, in the shop, in the legislative hall, and in the judicial 
chambers. He is creatively active in the totality of life. Any- 
thing less than this conception will mean a narrow, distorted idea 
of the Christian life and ethic. 


The world is suffering from a religion which is too limited in 
its conception of its own significance. It is entirely too satisfied 
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with its prevalent compartmental status. As a result, the trend 
is to dismiss it “as an adjectival and peripheral concern.” Nicolas 
Berdyaev says that organized Christianity is “degenerating be- 
cause it has been relegated to a corner of the human soul and has 
ceased to be a totalitarian attitude toward life, as, of course, it 
should be.’ Berdyaev is not advocating an ecclesiastical totali- 
tarianism but a spiritual totalitarianism. The Christian religion 
needs to permeate every phase of life with its basic spiritual and 
moral concepts. Every realm should be brought under its influence 
and in a very real sense made to serve the purposes of God. 


The preceding means, among other things, that the State or gov- 
ernment as such, as well as the Church, was founded by God and 
is to fulfill his purposes. There is not only in the Bible “on this 
rock I will build my church” (Matt. 16:18), but also “Let every 
person be subject to the governing authorities. For there is no 
authority except from God, and those that exist have been insti- 
tuted by God” (Rom. 13:1). Christ’s words to Pilate were, “You 
would have no power over me unless it had been given you from 
above” (John 19:11). George Forell suggests that it is the power or 
authority of the State that has its origin in God.*+ Whether the 
State, with its authority, was a part of God’s original purpose for 
man or was a result of and a remedy for sin, it came from God. 
Heinrich Rommen states the Roman Catholic position, which is 
shared by many other Christians, when he says, ‘So deeply is the 
state rooted in human nature that it would have grown also in the 
status naturae purea, i.e., without the Fall. The State is not a con- 
sequence of sin.”> In contrast, “Luther not only saw the origin 
of the state in man’s sin, he also found in the state a special em- 
bodiment of sin.” Similarly, Emil Brunner says, “In the neces- 
sity of the State we recognize the consequences of Original Sin.””” 

There is a sense in which both the State and the Church are di- 
vine-human institutions. It is the divine-human nature of these 


2W. Norman Pittenger, The Historic Faith and a Changing World (N 
York: Oxford University Press, 1950), p. 83. ig As ah 


aoe ie Towards a New Epoch (London: Goeffrey Bles, 


4Warren A. Quanbeck, ed., God and Caesar, (Mi iss 4 
Publishing House, 1959), p. 44. ‘on: Sores tambien St 


SHeinrich A. Rommen, The State in Catholic Thought (L : 
Herder Book Company, 1945), p. 228. “a ieee 


ph C. Bennett, Christians and the State (New York: Scribner's, 1958), 
p. 38. 


7Emil Brunner, The Divine Imperative (Philad SANK : 
1943), p. 446. be (Philadelphia: Westminster Press, 


THE CHRISTIAN ETHIC 29 


institutions that creates for them much of the tension within them 
and also between them. 

The State is divine not only because it was ordained or instituted 
by God but also because he decreed in general its purposes. The 
big over-all purpose for the State is really the same as it is for the 
Church: to promote the rule, the reign, or the kingdom of God 
among men. The Church and the State are to use different methods 
in the promotion of the rule or reign of God, but they are both to 
promote it. The State can legitimately use the earthly sword to 
approve the good and to restrain and punish the evil (Rom. 13 :3- 
4). The Church is restricted to the spiritual sword, to the Word 
of God. 

The State is a divine institution also, as is true of the Church, in 
the sense that God is its ultimate authority. He holds governments 
as well as strictly religious bodies responsible. They are all stew- 
ards of his and are being and will be judged by him. He judges 
them, among other things, on the basis of their cooperation with 
him. He is creatively active in every area of life. Are they, both 
State and Church, creatively active with him in achieving his pur- 
poses, in advancing his rule, his reign, his kingdom? 


THE NATURE OF MAN 


The Christian ethic is not only grounded in the nature of God, 
but also in the nature of man. The latter, as well as the former, 
has considerable significance for Church and State. The thing 
about the nature of man that is most important from the view- 
point of the Christian ethic is the fact that man was created in the 
image of God. Brunner suggests that “the whole Christian doc- 
trine of man hangs upon the interpretation of this expression.’’® 
Whatever the expression—‘‘the image of God’-—may mean, and 
it has been interpreted from several viewpoints, it certainly in- 
cludes the idea of personality. God is a person; man is a person. 
There is no person without other persons. This in turn means 
that man was created for communication or companionship. He 
has both the capacity and the necessity for such companionship. 
God said that it was not good for man to be alone, so he created 
for him “a helper fit for him” or someone to answer to him (see 
Gen. 2:18, ASV, marg.), someone in whom he could find his ful- 
fillment, someone who would supplement or complement him. The 
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deepest need of man, however, and the area where he finds his 
highest fulfillment is in communion with God. 

Calvin might think of the image as a mirror which refllects God. 
However, for him it is not a static “but a dynamic reflection by 
way of active response to the Will of God and to the Word of 
God.”® Man’s communion with God is really initiated by God 
himself. Walter Eichrodt suggests that man alone of God’s crea- 
tures is confronted and addressed by God as “thou.”’!° Augustine's 
classic statement was, “Thou madest us for Thyself, and our heart 
is restless, until it repose in Thee.” While God takes the initiative 
in his communication with man, yet communion on the human 
or the divine level always involves two persons. Man was made 
for fellowship with God. He is homesick for God. Deep down 
he knows that he is “seeking some city which has foundation 
whose builder and maker is God.”’!! Brunner suggests that “man, 
in contrast from all the rest of creation, has not merely been 
created by God and through God, but in and for God.”!? 

Man’s creation in the image of God, created “in and for God,” 
gives to him his twofold nature. He is of the natural order and yet, 
because he is created in the image of God, he stands above nature. 
“He has the capacity for indeterminate transcendence over the 
processes and limitations of nature.”!5 It is this fact, along with 
the companion fact that Christ died to restore the image of God 
in man who had been marred by sin, which gives to man his 
worth and dignity (see Matt. 16:26). 


The inherent rights of man are rooted in or based upon his 
sovereign worth, which in turn is founded primarily upon the fact 
that he was created in the image of God, created for fellowship 
with God. The fundamental rights of man, variously called human, 
natural, or divine, “belong to man because he is man, and are 
valid even against society.”!* They are the “unalienable rights” of 
the American Declaration of Independence, and according to John 
Locke the State has the “positive duty of preserving these rights.” 
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rights that are his, man is to be treated with respect by his fellow 
man and also by the State and the Church. He is never to be used 
as a mere instrument or tool. Kant expressed something of the 
innate dignity of man when he said that “we should use humanity 
whether in our own person or another, always as an end, never as 
merely a means.” But it should never be forgotten that man’s 
value is based upon the fact that he was created in the image of 
God. Separate him from God and he is worth no more than an 
animal. Berdyaev says that “where there is no God there is no 
man.”!5 

The rights of the individual provide one basis for the control by 
the people, in so far as such is valid, of both the Church and the 
State. The Church and the State, in the main, are to serve man 
rather than to be served by him. This viewpoint is very basic in 
the Western way of life. 

The individual, on the other hand, should recognize that he not 
only has some inherent rights but that there also must be some 
limitations of his rights. Really “there is no freedom without 
some surrender of freedom.”'® Some limitations of the individual’s 
freedom are necessary for the health both of the individual and 
society. The Western world has been plagued with an unbal- 
anced individualism. Contemporary culture has sought to raise 
the idea of individuality beyond the limit set for it in the Chris- 
tian faith.!7 There has arisen “‘a pernicious separation of individ- 
ual rights from individual duties.”!* Such a separation tends to 
lead to social and moral anarchy. The Christian viewpoint is 
that there is no right or privilege without a corresponding duty or 
responsibility. For example, the individual not only has some 
basic rights that should be protected by the Church and the State, 
but he also has some specific responsibilities to these and other 
institutions. 

It may sound paradoxical, but one of the greatest responsibil- 
ities of the individual is to accept the responsibility of freedom. 
There has been a remarkable and in some ways a perplexing ten- 
dency in the contemporary world for men to surrender voluntarily 


their basic liberties rather than to accept the responsibilities those 
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liberties entail. The leaders of both the Church and the State have 
some responsibility to help to keep alive within man not only the 
willingness but also the determination to be free. A. Victor Murray 
suggests that the “flight from freedom” is occurring not only in 
political life “ but also in philosophy, in social life and in religion.””!9 

The individual needs to see, however, that his greatest freedom 
cannot be found in isolation from others and the group but in fel- 
lowship with others in the group or community. Man’s nature de- 
mands communion with others. “A person cannot exist as a self- 
contained and self-sufficient Absolute.”2° The communities or in- 
stitutions of society “are innate in the God-created individual with 
his capacity and need for completion.’””*! The leaders of Church 
and State, however, should never forget that while the individual 
as a person needs the community and the institutions of the com- 
munity for his fulfillment, yet he always tends to go beyond them. 
This dependence upon and yet independence of the Church and 
the State and other institutions stem from the transcendental-earth- 
ly nature of man. He is a part of the natural order, but being 
created in the image of God he stands apart from and above that 
order. 

The transcendental nature of man is a factor in the limitations 
of the authority of both the Church and the State. The final source 
of authority not only for the Church and the State but also for the 
individual is God. This is particularly true of the individual who 
is a Christian. God has reserved for himself the final word to his 
child. Conscientious children of God have always said, ‘““We must 
obey God rather than men” (Acts 5:29), whether those men repre- 
sented the Church or the State. The fact that God speaks author- 
itatively to the soul or the conscience of his child is one of the 
chief sources of tension for the Christian. There arise at times 
conflicts between what he interprets to be the voice of God and the 
commands of his State or even the standards or expectations of his 
Church. And, it should be remembered that “the will of God is 
not mediated to the individual by the church or the state.”22_ This 
means that the individual has the right but also the responsibility 
of determining for himself what the will of God is for his life. Both 


19A, Victor Murray, The State and the Church i F i - 
bridge: University Press, 1958), p. 1 Cea aan eae 


ae Berdyaev, The Destiny of Man (London: Goeffrey Bles, 1937), 

Deo ee 

21Emil Brunner, Justice and the Social O : 

Presa, 1948) eve. ocia rder (London: Lutterworth 
22Maston, op. cit., p. 290. 


DEEP CHRISTIAN ETHIC 33 


the Church and the State should recognize the final authority of the 
voice of God for his child. Such a recognition will be best for the 
Church and the State, as well as for the individual, Without such 
freedom there would be little chance for new creative moral and 
spiritual insights and ideas, ideas that mean growth and advance- 
ment for both Church and State. 


Another important element in the Christian doctrine or estimate 
of man—and one that has considerable significance for Church and 
State—is the fact that he is a sinner. Pascal speaks of the misery 
and grandeur of man. His grandeur results from his creation in 
the image of God, his misery from sin that has marred that image. 
Even the redeemed individual cannot escape entirely the enslave- 
ment and the effects of sin. The fact that man, Christian or non- 
Christian, is a sinner has serious consequences for all human in- 
stitutions. It means, among other things, that every human in- 
stitution is tainted or corrupted by sin. This is certainly true of 
the State; it is also true of the Church. The latter, as a divine- 
human institution, is involved in the sin of the world. The more its 
human nature dominates, the greater is its involvement in the sin 
of the community and culture in which it finds itself. This means, 
among other things, that no human institution, including the 
Church and the State, can ever be equated with the kingdom of 
God. The latter, which will be triumphant over history, can never 
be propertly identified either with history or the historic process— 
sacred or secular. 


Tue NATURE OF THE CHRISTIAN ETHIC 


Some people may contend that the discussion so far has been 
theological rather than ethical. Such a viewpoint reveals a rather 
narrow, distorted conception of the Christian ethic and of the 
Christian life in general. The nature of God and the nature of man 
are just as basic for the Christian ethic as for Christian theology. 
Really, a proper understanding of the Christian life based on the 
Biblical revelation would convince one that sharp distinction be- 
tween theology and ethics is arbitrary and unwise. Such a dis- 
tinction is not in harmony with Christian experience. The two— 
theology and ethics—belong together, and their separation, in most 
ways, has been quite unfortunate. 

This section is concerned with some central concepts of the 
Christian ethic, concepts that are frequently used to describe the 
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nature of the ethic itself. There are so many of these ideas or 
terms, growing out of the breadth and depth of the Christian ethic, 
that only two or three of the more significant and relevant ones 
will be discussed. The Christian ethic could be properly described 
as an ethic of perfection, of the will of God, or of love.** These 
descriptive terms or labels are rather closely related to one another 
and to the general nature of the Christian ethic. The ideas or con- 
cepts will be considered in relation to the Church and the State. 


Since the Christian ethic is ultimately grounded in the nature of 
God, it would be expected to be an ethic of perfection. God is 
perfect ; he expects his children to be like him. Jesus specifically 
said in the Sermon on the Mount: “You, therefore, must be per- 
fect, as your heavenly Father is perfect” (Matt. 5:48). He also 
taught his disciples to pray 


Thy kingdom come, 

Thy will be done, 

On earth as it is in heaven. 

Matt. 6:10 


If the Father’s will were done on earth as in heaven, it would mean 
perfection. But, there remains a very pressing and disturbing 
question. Is this ideal of perfection relevant for human institu- 
tions such as the Church and particularly for the State? 


Some Christian scholars make a rather sharp distinction between 
the relevance of the Christian ethic of perfection for the life of the 
individual Christian and for the social group. Reinhold Niebuhr 
goes so far as to say that this distinction “justifies and necessi- 
tates political policies which a purely individualistic ethic must al- 
ways find embarrassing.”?4 He also says that “group relations 
can never be as ethical as those which characterize individual re- 
lations,”*> and he goes so far as to say that “the demand of re- 
ligious moralists that nations subject themselves to ‘the law of 


Christ’ is an unrealistic demand, and the hope that they will do so 
is a sentimental one.’’26 


Although there is much validity to Niebuhr’s position, which is 
shared by many others, this does not relieve the Christian from 
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seeking as best he can to apply the ideals of perfection to the 
groups to which he belongs as well as to his own life. He is to do 
the best he can and is to recognize as a compromise or an ac- 
commodation anything less than the ideal. He may under certain 
circumstances feel that he himself must choose the lesser of two 
evils, or, to use a distinction of Leslie Weatherhead,2” he may think 
that he must follow the circumstantial rather than the intentional 
will of God. 


It should be remembered, however, that the lesser of two evils 
involves some evil, which means that the evil in the decision is to 
be kept under the constant judgment of the perfect ideal. The cir- 
cumstantial will of God is never to be identified with or defended 
as the intentional will of God. It should always point in the direc- 
tion and be evaluated in the light of God’s intentional will. It is 
also true that the Church, the State, and the other human collectives 
are measured by and must ultimately come to terms with the in- 
tentional will of God. That will, which is a will of perfection, 
stands in judgment against the very imperfect attainment of that 
will by both individuals and social groups or collectives. 


There is a sense in which human institutions are judged by the 
ideals that are inherent in those institutions themselves. Murray 
expresses this concept as follows: “The church itself is conceived 
as an ideal by which the church as an institution is continually 
judged.”28 What he says about the Church he also says about the 
State. He asks and answers the question, “Is there also an in- 
visible ideal State regulative of the State on earth?” His answer 
is ‘“Yes.’’29 The “ideal church” and the “ideal state” from the Chris- 
tian perspective may be equated with God’s ultimate will and pur- 
pose for those institutions. 


The Christian ethic is not only an ethic of perfection and of the 
will of God; it is also an ethic of love. This emphasis is central in 
the New Testament as a whole and particularly in the teachings of 
Jesus. Niebuhr contends, however, that the ethics of Jesus, includ- 
ing his ethic of love, are “not immediately applicable to the task of 
securing justice in a sinful world.”%° Niebuhr’s viewpoint is that 
absolute love is not an attainable goal in society, while equal justice 
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is, and hence Christians should give their time and energy to the 
achievement of the latter. 

Even if the Christian ethic of love were not immediately ap- 
plicable, would this mean that it was irrelevant? No, it is rele- 
vant, at least in the sense that it constantly judges society for its 
very imperfect expressions of that love and even its imperfect at- 
tainment of equal justice. And, it should not be forgotten that 
equal justice will not and cannot be attained apart from love as 
the dynamic or drive. William Temple says that “love transcends 
justice,’”’3! and “that only when love is in the heart can justice be 
established in the world.”2 Niebuhr himself says that love is ethi- 
cally purer than justice,*’ and in his dialectical or paradoxical way 
he says that “love is both the fulfillment and the negation of the 
achievements of justice in history.”*+ The two—justice and love— 
cannot be separated “because they are united in God.’’5 

There is another sense in which the Christian ethic of love is 
relevant. At least most would agree that it is to be applied as far 
as possible by the individual. However, the individual does not 
live in a vacuum. He is a member of a family, of a church, of a 
labor union, of a chamber of commerce, of a particular race, and he 
is also a citizen of a state. He is under obligation to be as Christian 
as possible in all of these and other relations. This means that he 
is to apply as best he can the Christian ethic with its emphasis on 
love or agape. 

Even if the love ethic could not be applied immediately, it would 
still be normative for the behavior of the individual and also for col- 
lectives, which would include the Church and the State. The love 
commandment remains the law of life. The ethic of Jesus is “finally 
and ultimately normative,”’* not only for the individual but also 
for the Church, the State, and all other human collectives. It 
establishes the norms or standards for every area and realm of 


life. 
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PUBLIC SCHOOLS AND MORAL EDUCATION” 
A REVIEW ARTICLE 


W. J. Kivcore 


In his work Public Schools and Moral Education,’ Neil Gerald 
McCluskey, S. J., raises a number of questions that are concerned 
with the problem of moral education in the public schools. His 
conclusion that this problem is insoluble within the framework 
proposed by the philosophies of Thomas Mann, William T. Harris, 
and John Dewey leads him to propose the teaching of moral values 
in the public schools through theological sanctions by representa- 
tives of institutional religions. Since his position would place the 
State in the role of supporting the propagation of the theological 
beliefs of specific institutional religions, it involves a change in the 
traditional relation of Church and State. Therefore some of the 
assumptions and arguments in McCluskey’s position merit critical 
evaluation. 

It is reasonable to expect that a book written on moral educa- 
tion would clarify the meaning of ‘‘moral education” and provide 
criteria for the recognition of its presence or absence. This work 
fails to do this. While reference is made to the meanings that 
Mann, Harris, and Dewey might have given to “moral education,” 
the author rejects their views without indicating specifically what 
he regards moral education to be. 

He is able to support his conclusion that moral education in the 
public schools needs to be grounded in religion only by employing 
the term “religion” in a variety of ways. From the view that in 
a broad sense “religion” may mean “values that are rooted in 
what men hold as ultimate or supreme in life,” it is inferred that 
religious instruction and moral instruction are linked inseparably. 
However, the religious instruction that is proposed restricts the 
meaning of “religion” from a position that recommends some values 
as more basic than others to the more limited meaning of a posi- 
tion recommended by an ecclesiastical institution. By this shift- 
ing from broader to narrower meanings of “religion” he proposes 
to justify the inference that the State should support the teaching 
of the theological views of ecclesiastical groups in common schools 
on the basis that the schools “recommend basic values” to their 
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The author does not provide adequate evidence for his theses 
that moral education and religious education are inseparable and 
that moral instruction apart from religion is vacuous. His proposed 
support of these theses rests on his vague use of the expression 
“moral education” and the equivocal use of the term “religion.” 
However, this position cannot be supported by appealing to ethical 
theories in general since a basis for moral education is provided in 
different ethical systems which do not presuppose any necessary 
dependence of moral behavior upon the teachings of any institu- 
tional religion. In such instances the standards used in the evalua- 
tion of moral conduct can be studied without presupposing any 
specific religious orientation. All such standards irrespective of 
the presence or absence of theological orientation stand in need of 
justification. The linking of a moral standard with religious claims 
does not signify that such a standard is better or more trustworthy 
than other standards in which these claims are not stressed. Re- 
ligious standards have supported acts that not only are morally 
praiseworthy but acts that are morally blameworthy as well. In 
the name of religious moral standards not only have acts involving 
moral courage and self-sacrifice been supported but also acts that 
deprived persons of such fundamental liberties as religious freedom 
and the freedom of expression of beliefs. A more accurate and 
modest position would recognize that religion has served as only 
one of the sources that have provided content for moral education. 
Furthermore, when these additional sources have been ignored, 
moral education based on religion has tended to become narrow 
and dogmatic and in some instances it has served primarily as a 
prop to support outmoded social conventions and vested interests. 

McCluskey does not provide adequate attention to the problem 
of moral motivation in moral education. Even though a person 
recognizes the specific type of behavior that may be required to 
fulfill a moral obligation, he may respond to those motivations 
which involve his making the morally wrong choice. The author's 
appeal to moral motivations that are based primarily on supernat- 
ural and other worldly sanctions fails to provide adequate weight 
to the moral motivations that are derived from family relationships, 


group loyalties, and a sensitive conscience formed by critical reflec- 
tion on moral values. Furthermore, the work fails to take proper 
recognition of the carry-over of motivation derived from religion 
in the attainment of moral values that are commended by the 
schools. 
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McCluskey does not provide adequate recognition of the influ- 
ence of social forces not directly related to institutional religion in 
shaping moral ideals. The schools, churches, recreation groups and 
community organizations can cooperate in implementing and rein- 
forcing the moral education begun in the home. The fact that moral 
education is a matter of public concern does not justify any attempt 
to place such moral instruction in the hands of any particular 
group in the country, including the members of the clergy of any 
or of all religious groups. Nor does it justify attempts to secure 
public funds for the propagation of the theological beliefs of organ- 
ized religious groups on the grounds that this is necessary for the 
support of moral ideals and moral behavior. 

The author adheres to the “unified view” approach character- 
istic of Thomism and proposes that a necessary condition for a 
successful common approach to moral education could occur only 
in “an ideal society, wherein men agree freely and completely about 
ultimate values” (p. 2). The “open society” finds that its plural- 
istic approach to values is not a drag on its culture but rather a 
source of vitality and strength. The “unified view” of Thomism 
is attainable practically only through the mechanism of a “closed 
society” in which an arbitrary authority imposes its views on non- 
conformists. 

McCluskey makes clear that the Catholic position “envisages 
every Catholic child in a Catholic school” (p. 273). This rests upon 
the premises that education is the function of the Church rather 
than the State and that any character education in the public 
schools necessarily is deficient since the schools are unable to ap- 
peal to the kinds of sanctions that are advocated by particular re- 
ligious groups in a political order in which there is separation of 
Church and State. However, he also implies that the State has the 
responsibility to make possible the teaching of such moral sanctions 
in the public schools. His criticisms of character education in the 
common schools not only apply to an existing state of affairs but 
also to any other procedures of these schools that fail to support 
and provide indoctrination in the theological framework which 
support the moral sanctions of a particular organized religious 
group. His approach again is unilateral and fails to give proper 
significance to the complementary activity of the home, the church, 
the schools, and the community. Good moral character is achieved 
through the kinds of responses which an individual makes to his 
whole environment and not only to a part of it. It is a non- 
sequitur to suggest that since the common schools cannot approach 
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the problem of moral education in the same way that institutional 
religions can, that the State should finance in public schools the 
teaching of the theological sanctions advocated by particular re- 
ligious groups. 

McCluskey quotes from Archbishop Richard J. Cushing to sup- 
port his view that the diversity of religious beliefs makes impos- 
sible the provision in public schools of “the religious and moral 
training” that is “essential in the formation of character” (p. 271). 
The significance of this statement is quite ambiguous. It could 
not mean that no character training occurs in the public schools, 
since this is present through the activities of the schools both in the 
classrooms and on the playgrounds and in the kinds of moral 
values that are enjoined, such as honesty and the respect for rights 
and property of others. It would be stating only the obvious if 
he means that the character education provided in the schools is 
unable to carry alone the whole task of moral education. It would 
be trivial if he means that such character education does not de- 
pend upon an endorsement of varying and even conflicting types 
of sanctions that might be proposed by different religious groups. 
The statement is commonplace if he is stating that there is need 
for improvement in the character education of children in schools 
since this would be applicable to public as well as private schools 
and to parochial as well as to common schools. 

McCluskey justifies the refusal of Catholics to support fully the 
traditional public schools on the basis of ‘conflicting value systems” 
(p. 273). He also refers to the ten basic moral and spiritual 
values that are commended to public schools and are listed in the 
1951 Educational Policies Commission. These are “the supreme 
importance of the individual personality, the moral responsibility of 
each individual, institutions as the servants of men, common con- 
sent, devotion to truth, respect for excellence, moral equality, 
brotherhood, the pursuit of happiness, and spiritual enrichment” 
(p. 4). Ifthe conflict he proposes between the values recommend- 
ed in this list and those which he advocates is not centered in the 
worthiness of these values, then it is with regard to the reasons 
given to support them and the sanctions proposed to sustain them. 
Yet is it not the case that free and open discussion of value differ- 
ences on the basis of public evidence has contributed significantly 
to the enrichment of our cultural development and remains funda- 
mental to our democratic heritage? Confrontation with different 
reasons to support value systems is not unique to educational in- 
stitutions but it characterizes the whole of modern life. To remove 
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the students from life situations in which he finds “conflicting value 
systems” does not necessarily prepare him for subsequent partici- 
pation in a society in which such conflicts are present. There is a 
definite advantage to the kind of character education that enables 
the student to develop a “value system” of his own and which per- 
mits him to be loyal to his one “value system” while he respects 
and encourages others in their freedom to develop other value 
systems. Closed value systems that are not corrigible through 
comparison with other systems and future value experience can 
readily promote dogmatism, intolerance and totalitarianism rather 
than democratic processes. 


McCluskey conceives of the basic questions whose answers de- 
termine the character of educational instruction in such a way that 
the only possible satisfactory answer to such questions for him 
would involve a theological context for their being answered. That 
is, at the core of his philosophy of education is the assumption that 
a philosophy of education that includes the principle of the separa- 
tion of Church and State is by its very nature unsatisfactory since 
it fails to provide a theological context for answering such ques- 
tions as the following: “What is man? What is man’s chief end? 
Whence did he come? Whither is he going? How did he come 
here?” (p. 269). In this context, education for him appears to 
consist primarily of indoctrinating the students with “right 
answers” to problems when the standard for determining these 
“right answers” comes from an authoritative ecclesiastical source. 
Rather than such a program of indoctrination, a primary function 
of education is to teach the students to make evaluations on the 
basis of evidence that is publicly confirmable through training them 
to pursue inquiry in a critical way so that they are not dependent 
upon authoritative pronouncements of ecclesiastical or political 
groups for the acceptance or rejection of such conclusions. 


What kinds of answers would McCluskey expect to the above 
kinds of questions? If these questions were answered in a merely 
literal, objective and factual manner, he likely would be one of the 
first to regard these answers as inadequate. They could be an- 
swered in a satisfactory way for him only in a religious context 
and then only in the light of a particular theological framework, 
Why should he expect the acceptance of a philosophy of education 
for a democratic society which, if carried out, would undermine the 
very principles of separation of Church and State upon which that 
society is built? Is it not possible for religious groups to provide 
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their constituents with the training whereby these questions can 
be studied on the basis of the merit of their interpretation of the 
evidence without insisting that sectarian views on religion be in- 
troduced in the public schools? 


McCluskey proposes in his conclusion the possibility of the solu- 
tion of moral education in the schools through institutional re- 
ligious instruction in a way analogous to the procedure in which 
the State cooperates with different religious groups in the armed 
forces. But are these situations analogous in the manner in which 
he proposes them? The men in the armed forces have been taken 
away from their customary community relationships, whereas the 
public school children continue to participate in their traditional 
community surroundings where religious instruction is available to 
them. The men in the armed forces are thrust into circumstances 
by the State where the only possibility of a “spiritual ministry” to 
them is through chaplains made possible through the joint activity 
of religious bodies and the State. Furthermore, the men in the 
armed forces are not subject to the types of psychological pres- 
sures that public school children would be in their being singled out 
on the basis of differing religious faiths and in their being divided 
into separate groups for religious instruction. 


By the use of this analogy the author is suggesting that the State 
either finance the teaching of particular theological beliefs or fi- 
nance instruction in particular religious doctrines in private or 
parochial schools. To follow either course would involve the State 
supporting the indoctrination and propagation of particular views 
of institutional religions and clearly would constitute an abandon- 
ment of the principle of the separation of Church and State. 


Rather than the schools or the churches attempting to take over 
the functions of the other, it is preferable that they recognize that 
they have different yet complementary tasks. Healthy religion 
bears fruit in helping to build strong moral character and in pro- 
viding moral motivation for the attainment of moral goals. If 
ecclesiastical groups are concerned about the moral tenor of the 
times they need to re-examine the way in which they are fulfilling 
their responsibilities in providing effective religious education 
within the framework of their own institutions and in bearing a 
consistent witness to the genius of their religious heritage. Like- 
wise there is need to re-examine their approach to moral behavior 
and to subject the procedures and content of their moral education 
to constant internal and external criticism and re-evaluation. It 
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is hoped that among the moral values which their instruction will 
encourage in a democratic society are the freedom of expression of 
difference of belief on questions of moral import, the freedom to 
make moral evaluations on the basis of standards that are openly 
arrived at and publicly justifiable, the freedom to reject or accept 
the particular moral instruction of any specific religious group, the 
freedom to make evaluations of religious beliefs on the basis of 
available evidence and individual and community experience, the 
freedom to exemplify democratic processes within ecclesiastical as 
well as political groups, and the freedom to re-affirm the historic 
principle of the separation of Church and State. 


THE STATUS OF RELIGIONS IN RELATION 
TO CTH E dae ee 


Arcot KRISHNASWAMI 


JurwicAL RELATIONSHIP BETWEEN THE STATE AND RELIGION 


From a judicial point of view countries may be classified broadly 
into three categories: those which have an Established Church or 
State religion, those in which several religions are recognized by 
the State, and those in which the State is separated from religion. 


It is sometimes contended that the mere fact of separation of the 
State from religion ensures non-discrimination and that other 
arrangements—particularly the establishment of a religion by the 
State—necessarily give rise to discrimination. Actually, the situ- 
ation is not so simple. For one thing, where the law does not 
explicitly define the relationship between the State and religion, 
it may be difficult to determine into which of the three categories 
a country falls. And even when the law defines the relationship 
and several countries fall into the same broad category, their inter- 
pretation of the relationship in practice may be quite different, 
resulting in discrimination in some and not in others. Conversely, 
when several countries fall into different categories, the actual ar- 
rangements made in respect of religions may be so similar that it 
is difficult to suggest that one type of relationship leads to discrim- 
ination while the other does not. 


Established Church or State religion. For centuries, a close 
relationship existed in almost all countries between the State and 
the predominant religion. This religion enjoyed a special status, 
either because it had been recognized as the Established Church or 
because it had been accepted as the State religion. Not infrequent- 
ly recognition of the predominant religion led to the total exclusion 
of all other religions, or at least to their reduction to a subordinate 
position. Thus in the past the mere existence in a country of an 
Established Church or of a State religion usually connoted severe 
discrimination—and sometimes even outright persecution—direct- 
ed against “dissenters.” But is it correct today to suggest that 
wherever there is an Established Church or a State religion, there 


is necessarily discrimination against all other religions or their 
followers? 
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An examination of the present-day situation in various countries 
which have either an Established Church or a State religion reveals 
that in a few of them there is as still a more or less pronounced 
discrimination against other faiths—and sometimes even against 
their followers as individuals—not only in the matter of religious 
rights and practices but also in other fields. But in other countries 
of this group, as a result of evolution, a number of other religions— 
or even all of them—have achieved a status identical in almost all 
respects to that of the Established Church or the State religion. 
Thus the survival of an Established Church or of a State religion 
in a country may today be not much more than a mere historic 
relic. 


Nor can it be inferred, from the mere fact of a State recognizing 
a single religion, that other religions or their followers are neces- 
sarily treated in a discriminatory manner. In some countries, for 
example, concordats assure certain rights and privileges to the 
Roman Catholic Church, but these do not preclude non-discrimina- 
tory treatment of other religions or of their followers, since equal 
rights and privileges may be accorded to them by the State. 


Recognition of several religions. There is no strict line between 
countries having an Established Church or a State religion and 
those where several religions are recognized; in many Muslim 
countries, for example, Islam is the State religion but recognition 
is accorded to a number of other religious communities as well. 
In the countries of this group a considerable variety of arrange- 
ments may be found. In some of them only two—or a few—re- 
ligions have a status in law. In others, any religion may be 
granted recognition upon application and the completion of certain 
formalities. But even in countries where only a limited number 
of religions are recognized, this fact does not necessarily imply that 
there is discrimination against the unrecognized religions or their 
followers, since in many cases such religions can avail themselves 
of the general law of association and since, in addition, their fol- 
lowers, as citizens, are equal under the law. 


But of course if the State has discretionary power to grant or 
to refuse recognition, and if the privileges accorded to recognized 
religions, or to their followers, are very different from those accord- 
ed to unrecognized ones, this may lead to discrimination. Where 
the cumulative impact of such arrangements is severe—as in 
countries where to a large extent the personal status of each in- 
dividual is regulated by the religious law of his community—even 
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the basic right of an individual to change his religion or belief may 
be seriously impaired. This right may also be curtailed more di- 
rectly—or even nullified—where religious leaders are entitled to 
prevent, or to refuse to recognize, the withdrawal of a member 
from his religion. 


Separation of State from religion. There is no doubt that his- 
torically the principle of separation of State from religion emerged 
as a reaction against the privileged position of the Established 
Church or the State religion, and that its purpose was to assure a 
large measure of equality to the members of various religions. 
Within the framework of this principle of separation, however, 
de facto pre-eminence is sometimes achieved by a particular religion 
and the law of the country—although equally applicable to every- 
one—reflects in certain important matters the concepts of the pre- 
dominant group. Thus rules regulating marriage and its dissolu- 
tion are often taken over from the religious law of the predomi- 
nant group. Similarly, official holidays and days of rest in many 
countries correspond to a large extent to the religious holidays and 
days of rest of the predominant group. 


The State, even when applying the principle of separation, may 
accord a special status to religious organizations, distinct from that 
accorded to other kinds of associations. But such a status may be 
granted only on condition that the religious group satisfies certain 
specified conditions—a possibility for some but not for others. 


Even if a State maintains strict neutrality as between various 
faiths, inequality of treatment is not necessarily excluded. The 
demands of various religions are different, and a law prohibiting 
certain acts, or enjoining the performance of others, may prevent 
one religious group from performing an essential rite or from fol- 
lowing a basic observance, but be of no importance at all to another 
group. 

It would seem therefore that the mere fact that a country falls 
into one of the three categories mentioned above is not in itself a 
sufficient basis upon which to determine whether or not discrimina- 
tion with respect to freedom of thought, conscience and religion 
exists in that country. It is necessary to probe more deeply into 
the actual situation in each case in order to reach a conclusion in 
this matter. Thus it is impossible to draft a rule of general appli- 


cability, recommending a particular form of juridical relationship 
between the State and religion, 
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The term “management of religious affairs,” which is variously 
interpreted by practically every religion, is used here as referring 
to such essential matters as the determination of the membership 
of a religion, its organizational structure, and its spiritual adminis- 
tration. These usually fall within the province of dogma, since 
they pertain to matters of faith, ritual and doctrine. 


If we examine first the example of an cecumenical religion, it 
will be found that the essential rules concerning these matters are 
determined by supranational organs. However, in some cases, 
agreements between the State and the supranational religion, or 
its local hierarchy, give the State a voice in such matters as the 
appointment of local clergy, the use of buildings for religious pur- 
poses, and the expenditure of funds. Some of these agreements 
impose upon the clergy the obligation to take an oath of allegiance 
to the State before they enter upon their religious duties, and 
stipulate their removal from office by ecclesiastical authorities at 
the request of the State. Such agreements have to take into ac- 
count the fact that the religion is precluded from accepting what is 
contrary to its dogma. They also normally imply a recognition by 
the State of the juridical personality of the religion for various 
purposes, such as the acquisition and management of property and 
the operation of various institutions. 

Where there is an Established Church, the relationship between 
the State and that Church is usually so intimate that the political 
organs of the State are clothed with power to decide questions 
relating to faith, doctrine and ritual including rules for the manage- 
ment of religious affairs. But this does not mean that public 
authorities can intervene at will in the management of religious 
affairs. For example, although theoretically they have the power 
to appoint any member to the clergy, actually their choice is limit- 
ed since they cannot appoint a person who does not possess the 
requirements laid down by the Church. In addition, today, in a 
large number of countries having an Established Church, the State 
concedes considerable autonomy to elected church bodies in several 
fields, including not only day-to-day administration but also the 
organization of the Church. For example, the appointment of the 
‘clergy, including members of the hierarchy, often must be recom- 
mended by church assemblies or other ecclesiastical authorities, and 
the State exercises only the right to formal approval of the appoint- 
ment. 
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Where the State recognizes several religions, either along with 
or without an Established Church or a State religion, a similar 
situation prevails. The degree of autonomy which each faith enjoys 
in the management of its religious affairs is determined by the 
State. The recognition of each religion takes into account the 
important prescriptions of that religion. 

It will be realized that in none of the three cases is there absolute 
freedom for the management of religious affairs. In particular, there 
is no freedom of association in the ordinary sense of this term be- 
cause, to a large extent, the form of organization of a religious 
group is determined by dogma. 


It is sometimes contended that, at least in one important respect, 
maximum freedom in the management of religious affairs is assured 
to all faiths in those countries where the State is separated from re- 
ligion. According to this view, all religions are automatically 
treated equally in such countries ; and the very idea of “separation” 
implies at least a minimum of intervention—if not complete non- 
intervention—in the management of religious affairs. 


However, it must be borne in mind that since the demands made 
by various religions upon their members are different and since 
varying degrees of importance are attached to different manifesta- 
tions, uniformity of treatment may in reality lead to discrimination 
against some religions. Thus, if the State prescribes a certain pat- 
tern of religious organization—in which, for example, all members 
of each religious group have an equal voice in some aspects of its 
management, such as the selection of its leaders—this would be det- 
rimental to those groups whose religions prescribe a hierarchical 
organization and submission to a supranational authority, and would 
therefore be discriminatory. Or, in a case where the law prescribes 
a minimum membership for forming a religious association, but the 
religion itself considers fewer members to be sufficient for this 
purpose, a small group may be handicapped in its desire to organ- 
ize. In a country where the right to organize a religious group 
is recognized only if the sole purpose of the group is to hold re- 
ligious services, this would constitute a severe limitation upon those 
religions for whom propagation of their faith, social, cultural or 
humanitarian activities, or the distribution of alms, are essential. 
Similarly, a prohibition of monastic orders would adversely affect 
religions maintaining such institutions, or a limitation on the right 
to correspond with co-religionists abroad would be resented as a 
grievous discrimination by a group which considers it an obligatory 
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duty on the part of its clergy to correspond with spiritual leaders 
outside the country. 

Regarding the notion that separation of State from religion some- 
how guarantees a minimum of State intervention in the mangement 
of religious affairs, it must be pointed out that even in countries 
where the principle of separation is in effect, the State connot afford 
to dissociate itself completely from what is happening in the reli- 
gious sphere. Freedom ensured to one religion may at some point 
conflict with freedom assured to another. Or a conflict may arise 
between the right of a religion to determine its membership and 
the right of an individual to avoid the dictates of his conscience, 
since religions often do not recognize the right of a member to 
leave the faith into which he was born, or at least view such a 
change with extreme disfavour. In such a situation the State can- 
not remain indifferent and may have to limit the authority of the 
group to determine its membership, even though this might result 
in some curtailment of its right to manage its religious affairs. 

Certain practices of a religion or of its followers may also con- 
flict with the requirements of public order and national security. 
One cannot, for instance, allow subversive acts to be committed 
from a place of worship. As has been pointed out, if such subver- 
sive action should be attempted by a cleric, “neither his robe nor 
his pulpit will be a defence.” 

In some instances such authorities have to adjudicate between 
rival elements within a religion, each of which claims the right to 
conduct services, to perform religious rites in a place of worship, or 
to appoint religious leaders. When such matters come before 
civil courts, Jay judges must decide between the conflict claims ; 
and not infrequently they can do this only after taking cognizance 
of, and interpreting, the provisions of the religious law. This 
necessarily implies some interference in the management of re- 
ligious affaris, but is inevitable in the circumstances. 

Therefore it should be realized that however strong the desire 
of a Government to refrain from interfering in the management of 
religious affairs, circumstances can compel such authorities to take 
a stand, not only on questions of internal administration, but some- 
times also on matters of faith, ritual, or doctrine. This has oc- 
curred in countries of all types, including those in which the State 
is separated from religion. But it is clear that not all interventions 
by the State in the management of religious affairs can be consid- 
ered proper. 

The line between legitimate interference and undue pressure is 
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in many cases extremely thin. When there are rival claimants to 
the headship of a religion, or where two or more elements of a 
single faith claim the exclusive right to perform a certain ritual 
and there is a possibility that the organization may be torn by 
strife, or that a breach of the peace may occur, the State assuredly 
has the right to intervene at a certain stage, and even to pronounce 
its views on matters of internal administration, faith, ritual, or 
doctrine. However, when such a situation arises because the pub- 
lic authorities themselves have created the conflict or have spon- 
sored one or more elements in the dispute in order to achieve extra- 
religious ends—even though the real nature of their action is thinly 
veiled—this might not only be a serious cause of discrimination but 
might even amount to a denial of religious and other human 
rights and fundamental freedoms. 

In view of the variety of considerations involved, it is difficult 
to formulate a rule of general applicability, even though it would 
be desirable to affirm once more the principle that every religion 
should be accorded the greatest possible freedom in the manage- 
ment of its religious affairs. 


FINANCIAL RELATIONSHIP BETWEEN THE STATE AND RELIGION 


and sometimes do—use their financial 
powers as a potent weapon of discrimination against various re- 
ligions or their followers; in some cases these measures severely 


restrict the enjoyment of the right to freedom of thought, con- 
science and religion. 


Public authorities may 


From the point of view of the individual, certain fiscal measures 
may be discriminatory because they compel him to support a re- 
ligion to which he does not belong. An extreme case is that of a 
special tax levied upon all citizens to support an Established 
Church or a State religion. This situation was much more in evi- 
dence in the past than it is today, when religious tax laws normally 
exempt “dissenters” or permit them to pay a lower rate. In the 
latter case the reduced rate is justified on the ground that it com- 
pensates for services rendered to “dissenters” on behalf of the com- 
munity—as for example when ministers of the established religion 
or of the State Church keep records of births, marriages and 
deaths, and issue official documents based on these records. 

A tax intended solely for the support of a particular religion, 
levied upon everyone irrespective of his faith, would be discrimi- 
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natory. On the other hand, compulsory contributions by an in- 
dividual to his own religious community or organization are not 
usually considered discriminatory, and in a large number of coun- 
tries—particularly those having an Established Church or a State 
religion and those recognizing several religions—civil authorities 
assist in the collection of these contributions. So long as the right 
of the individual to change his religion or belief is not impaired, 
either in law or in fact, and so long as he is not compelled to re- 
main a member of any particular faith against his will, the practice 
of levying contributions from him for the support of his own re- 
ligion may not be discriminatory. 


Where certain religions are subsidized or exempted from paying 
taxes by the State, the others—and individual taxpayers as well— 
may consider that they are being discriminated against and object 
to State funds being used in this way. These objections appear to 
have a prima facie justification; however, they cannot always be 
accepted at their face value. In some instances the subsidies or 
exemptions from taxation are the result of arrangements made to 
compensate the religious organization for property taken over by 
sequestration or otherwise. Or, they may result from the interest 
of society in the maintenance of religious structures not so much 
because of their religious significance, as because they constitute 
monuments of historic or artistic value. Or, they may simply be a 
method of compensating clergy of the Established Church or the 
State religion for performing duties on behalf of the community 
which the “dissident” clergy do not have to perform. 


A problem arises when educational or humanitarian enterprises, 
operated by a religious group on a non-commercial basis mainly 
for the benefit of its own members, receive subsidies from the 
exchequer or are granted exemption of payment of certain taxes. 
It is contended, on the one hand, that this policy of financial as- 
sistance is justified since the community is thus provided with 
facilities for which the State would otherwise have to pay the full 
cost. On the other hand, it is argued that the sole function of the 
State is to provide equal facilities for all citizens without in the 
leastwise taking account of their religion, and that it should not 
promote—even indirectly—the establishment of separate facilities 
for members of a particular religion. In considering this problem, 
it is necessary to take into account the benefits that accrue to the 
whole community. Where the enterprise in question is on such a 
scale that it amounts to a public service benefiting the population 
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as a whole—and this is so in many cases—subsidies and even ex- 
emption from the payment of taxes may be justified, provided of 
course that any other religious group which wishes to undertake 
similar activities is accorded equal treatment. On the other hand, 
where such an enterprise benefits exclusively the members of the 
particular religion which sponsors it, and is run with the sole aim 
of providing facilities to its members, a subsidy or exemption from 
taxation would be discriminatory if other groups were not entitled 
to equal treatment. 


Another problem arises where enterprises are run by a religious 
organization for profit, and are exempted from the payment of 
certain taxes. It is contended by some that these enterprises should 
not be exempted from the payment of taxes even though they are 
of an educational or humanitarian character, since such exemption 
would constitute an indirect form of propagation of that faith. 
However, this argument does not seem to have much substance. 


Where the State is separated from religion, the situation appears 
to be simpler and indeed to present no problems. But here too 
complications arise, mainly because the demands of various re- 
ligions are different. In certain countries where the principle of 
separation is recognized, the State puts the necessary buildings and 
other physical facilities at the disposal of followers of various re- 
ligions. If the State has a monopoly of printing presses, factories, 
and workshops, it may likewise assume the responsibility for pro- 
ducing various religious accessories and placing them at the dis- 
posal of the appropriate religion. The sameness of treatment meted 
out to all faiths is considered to be non-discriminatory by the State. 
But it is possible that public authorities may in fact disregard—or 
may not take into account as fully as they should—the needs of a 
particular religion or its followers while providing fully for the 
needs of other faiths. 


The very fact that the State is separated from religion may be 
felt by some religions, in certain cases, to be discriminatory—as for 
example where public authorities, applying the general rule that no 
religion should be subsidized or exempted from taxes, refuse any 
support to religious schools out of the public treasury. The mem- 
bers of these religions suggest that their children’s education costs 
twice as much as it normally would, since they have to maintain 
religious schools in accordance with the prescriptions of their faith, 
and still pay taxes to support public schools. Other religions of 
course maintain that this refusal of the State to support religious 
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schools stems from a correct application of the principle of separa- 
tion of State from religion. Thus differing interpretations of the 
principle lead to precisely opposite results. 


Strictly speaking, it may be argued that the question of the fi- 
nancial relationship between State and religion falls outside the 
province of the right to freedom of thought, conscience and re- 
ligion. Nevertheless, this question is an extremely important one 
for this study since financial measures, such as subsidies or ex- 
emption from taxation, may easily be abused by public authorities 
and used as a means of discriminating against certain religions or 
their followers. 


To sum it up, it may be stated that as a general rule no adverse 
distinctions in such matters as subsidization or exemption from 
taxation should be made by public authorities between various 
religions or their followers. Nevertheless the State is not preclud- 
ed from levying general taxes, nor from carrying out obligations 
which it assumed as a result of arrangements made to compensate 
a religious organization for property taken over by sequestration 
or otherwise, nor from contributing funds toward the preservation 
of religious structures recognized to be monuments of historic or 
artistic value. 


DuTIkEs oF PusBLic AUTHORITIES 


Throughout this study references have been made to various 
duties devolving upon public authorities in connection with the 
question of ensuring to everyone without discrimination the right 
to freedom of thought, conscience and religion. It may be useful 
to summarize these duties at this point. 


Firstly, public authorities must themselves refrain from making 
any adverse distinctions against, or giving undue preference to, 
individuals or groups of individuals with regard to this right. Sec- 
ondly, they must prevent any individual, or group of individuals, 
from making such adverse distinctions or giving such undue pref- 
erences. They may discharge these duties through the adoption of 
appropriate legal provisions of a preventive or remedial character 
—including, when necessary, penal sanctions—as well as by ad- 
ministrative action. In addition, they should make every effort to 
educate public opinion to an acceptance of the principle of non- 
discrimination in respect of the right to freedom of thought, con- 
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science and religion, and to create proper leadership for this pur- 
pose, 

In discharging these duties certain considerations ought to be 
borne in mind by the public authorities. For example, in case of 
a conflict between the requirements of two or more religions or 
beliefs, they should endeavor to find a solution assuring the great- 
est measure of freedom to society as a whole, while giving prefer- 
ence to the freedom of everyone to maintain or to change his re- 
ligion or belief over any practice or observance tending to restrict 
his freedom. 


Primarily, public authorities have to ensure that the freedom of 
everyone to maintain or change his religion or belief is not im- 
paired. Secondarily, they must ensure as widely as possible the 
freedom of everyone to manifest his religion or belief, either alone 
or in community with others, and in public or in private. In this 
connection they must see to it that any limitation imposed upon 
that freedom is exceptional; that it is confined within the narrow- 
est possible bounds; that it is prescribed by law solely for the 
purpose of securing due recognition and respect for the rights and 
freedoms of others and of meeting the just requirements of moral- 
ity, public order and the general welfare in a democratic society ; 
and that it is not exercised in a manner contrary to the purposes 
and principles of the United Nations. 


TRENDS AND CONCLUSIONS 


It is relatively easy to analyse the actual situation in the world 
today . . .with respect to the right to freedom of thought, conscience 
and religion. But a prediction of general trends is far more dif- 
ficult. A prediction of trends is in the nature of prophecy, and it 
is quite possible that any estimate—either favourable or unfavour- 
able in character—might be reversed by the course of human affairs. 
Nevertheless this study would not be complete if it did not include 
a picture—vague in some respects but useful all the same—of the 


direction in which the world is likely to move in the foreseeable 
future. 


Generally, there is a wide-spread trend towards equality of treat- 
ment of religions and beliefs, and their followers. Increasing recog- 
nition of the rights of those who do not hold a theistic belief, like 
agnostics and atheists, is an important part of this trend. 

A major factor that has contributed to this trend is the change 
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in attitude of a number of religions and beliefs. In the past, many 
faiths considered themselves to be the sole repositories of truth; 
and this certainty of conviction led them to display a condescend- 
ing or even a belligerent attitude towards the State and towards 
other faiths. In such an environment some scholars and expositors 
of religious doctrines attempted to promote better understanding, 
but their writings had little effect upon their contemporaries. To- 
day their approach has been accepted, in a large measure, by near- 
ly all faiths. 

An example of this trend may be found in Catholicism. The 
basis of its new approach to the relationship between State and 
Church is explained by a Catholic writer, Jacques Maritain, as 
follows : 


.... Whereas ‘medieval man’,.... entered the State.... 
to become a ‘citizen’ through the Church and his membership 
in the Church, modern man is a citizen with full civic rights 
whether he is a member of the Church or not... . 

.... Even if, by the grace of God, religious unity were to 
return, or return to the sacral regime in which the civil power 
was the instrument of the secular arm of the spiritual power 
could be conceivable in a Christianly-inspired democratic 
society.! 


More recently Pope John XXIII, out of respect for other religions, 
deleted the word “unbelieving” from an ancient liturgical text 
used in Good Friday services and referring to the Jews; and later 
deleted a passage from another prayer in order to avoid hurting 
the feelings of Muslims, Jews, and members of other faiths. The 
greater respect shown toward other religions, while most pro- 
nounced in the enunciation of doctrinal prayers, is in one sense 
part of old teaching. But the fresh emphasis upon this ethical pre- 
cept is significant. 

Nearly all religions and beliefs display a similar trend towards a 
greater measure of tolerance. The impact of modern developments 
upon society in the East as well as in the West—the great inter- 
change of cultures, the disturbance of pathetic discontentment 
among the broad masses of people, and the resurgence of a new 
interest in the changes taking place—has been felt even by religions 
and beliefs. Indeed, in Christian, Islamic, Hindu and Buddhist 
societies, there is taking place a reinterpretation of religious pre- 
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1See Jacques Maritain, Man and the State (Chicago: University of Chi- 
cago Press, 1951), pp. 157-162 and 181-182. 
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cepts with a view to reconciling them with the needs of the new 
society. In this atmosphere poets, philosophers, and scholars have 
helped by their natural tendency to challenge rules, customs, and 
conventions. 

The movement for bridging the gap between the old learning 
and modernism in Islam, initiated by Jamal Eddin Afghani (1838- 
1897) and Shaikh Muhammad Abdo (1849-1905) of Egypt, led 
to the growth of a schoo! which emphasizes the dignity of man and 
the responsibilities which he owes to his society. That these writers 
have had influence on contemporary Islamic society is borne out 
by the greater emphasis given in recent years to freedom of the in- 
dividual as such, rather than to the rights of groups. Recent in- 
terpretations of the Koran underline this spirit of responsibility to 
other members of society. 

Since for many centuries Jews were subjected, in many parts of 
the world, to discrimination and at times to outright persecution, 
Jewish communities tended to live in isolation, with little or no 
contact with other people. It was only after the French Revolu- 
tion that these traditional restrictions gradually broke down and 
that the basic tenets of Judaism were interpreted afresh to affirm 
the reality of universal brotherhood rather than the inherent 
separateness of different communities. Recently one of the expon- 
ents of Conservative Judaism, Robert Gordis,? affirmed that all 
men must share a common body of basic ideals regarding their 
relationship to one another and to the world; similarly a prominent 
representative of Orthodox Judaism, Rabbi Menahem M. Kusher,? 
affirmed that the oneness of mankind is becoming more and more 
evident—a unity of all human beings which is paralleled and 
strengthened by a growing realization of a basic oneness in nature 
as well. 

These few examples serve to illustrate the change in attitude of 
various faiths towards other religions or beliefs; similar examples 
are to be found in the writings of authoritative exponents of other 
groups. This change has influenced the attitudes of people in differ- 
ent parts of the world, and has helped in some measure to promote 
a more tolerant understanding as between various faiths. 

There has been a similar change in the attitude of public author- 
ities towards religions and beliefs in many areas of the world, 


2Robert Gordis, Judaism for the Modern A 
and Cudahy, 1955), p. 344. 


3Menahem M. Kusher, Encyclopedia of Biblical Int MH 
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Even in countries where there is an Established Church or State 
religion, the position of “dissident” groups—and to a lesser extent 
of atheists and agnostics—now approximates more nearly to 
equality than it did a few decades ago; both in law and in fact 
non-conformists now are treated on an almost equal footing with 
members of the Established Church or State religion. 


In Islamic countries, where there are “recognized” religions, the 
“millets” enjoyed in the past a large measure of autonomy in their 
religious and civil affairs; this concession was necessary because 
the State law was based upon Islamic religious law and members 
of non-Islamic communities were otherwise left outside the pale 
of the dominant society. Today, however, most Islamic States have 
secularized their legal systems, and the trend is to consider all com- 
munities as part and parcel of society and to grant them a posi- 
tion similar to that enjoyed by members of the State religion. This 
has naturally resulted in a reduction of group autonomy and a 
greater emphasis upon the liberty of the individual. 


The emergence of former non-self-governing territories into in- 
dependent nationhood has generally tended to engender a spirit 
of freedom and thus to assure a larger measure of religious liberty. 
Prior to their emancipation, the predominant religion or belief in 
these territories was normally that of the administering authorities, 
which was different from that of the majority of the inhabitants. 
This often led to discrimination against the religion or belief of 
the majority. Since achieving independence, most of these States 
guarantee equal treatment to all citizens irrespective of their af- 
filiation, and to all religions and beliefs. In addition, some of them 
have taken legal and educational measures to abolish forms of social 
discrimination which the religious themselves had permitted. The 
fact that in a few instances a newly-predominant group has ex- 
hibited a certain intolerance towards other religions and beliefs 
does not alter the general conclusion. It is to be hoped that even 
in such instances the spirit of toleration, and recognition of the 
rights of other groups, will prevail. 


But it must not be assumed that all factors work in favour of in- 
creased tolerance and recognition of the right to freedom of thought, 
conscience, and religion. States, in imposing limitations upon this 
right, have to take into account considerations of “morality, public 
order and the general welfare in a democratic society.” And in 
the very nature of things—since these concepts are not precise— 
this may sometimes imply the imposition of the mores of a pre- 
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dominant group. In all societies conflicts occur between the con- 
cepts of morality entertained by the majority and those held by 
minorities. These are not always resolved in a manner which meets 
“the just requirements of a democratic society.” Such is sometimes 
the case, for example, with laws of blasphemy and censorship. Even 
to this day there are in a few countries archaic enactments on the 
statute books which are not applied in normal times but which can 
acquire strength in times of stress and be applied in such a way as 
to discriminate against religions or beliefs. 


Apart from laws—important though they are in molding public 
opinion—it is also the general attitude towards religions or beliefs 
on the part of important elements within a society which has to 
be taken into account by public authorities; in some instances 
“heretical” or “schismatic” groups are subjected to social pres- 
sure by the adherents of certain religions or beliefs because they 
consider the teachings of the former to present a vital threat to 
their own traditional faith. There have been unfortunate instances 
of public authorities acquiescing in these efforts to apply pressure, 
in effect restricting the rights and liberties of “heretical” and 
“schismatic” groups; whereas the enactment of laws and taking of 
positive administrative and educational measures are required to 
eradicate—even if only gradually—such stubborn prejudices. 


It is clear that there are areas of the world—happily not numer- 
ous—in which neither the needs nor the rights of certain faiths 
are sufficiently recognized. In one such area foreigners whose faith 
differs from that of the majority of the population experience great 
difficulties in meeting, even in private, for the purpose of worship. 
In another, the Constitution expressly prohibits any public mani- 
festation of a faith other than the State religion; it admits for “dis- 
sidents” only the right to worship, or otherwise to manifest their 
religion or belief, “in private.” Legislative and administrative 
measures—ostensibly to implement this constitutional provision— 
sometimes further impede the manifestations of “dissident” groups, 
even when such manifestations are conducted in private. In still 
another area, official recognition of a particular faith is withheld 
by a Government with the result that those professing this faith 
do not enjoy the rights conceded to “recognized” communities ; this 
has serious consequences since members of the group are prevented 
from manifesting their faith in such matters as worship in common, 
celebration of marriages, and disposal of their dead, are discrimi- 
nated against in matters of public employment and access to educa- 
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tional institutions, and are generally restricted in their civic life. 
It would appear also that in times of stress the public authorities 
have been reluctant to afford members of this faith the necessary 
protection against mob violence, or against the incitement to such 
violence. No doubt all this adds up to a serious discrimination. 
Fortunately it is only a rare survival of a state of affairs which pre- 
vailed at one time in many areas of the world. 


A recent phenomenon is the emergence, in some areas of the 
world, of political and social systems which avow faith in “scien- 
tific atheism.” Prior to this, the predominant religion and the old 
order had been closely linked; since the predominant religion had 
given sustenance to the old order, it was considered by the new 
rulers to constitute a threat to their State. But basically the new 
ruling groups considered all religions to be merely a superstitious 
relic of the past which should eventually be replaced by scientific 
atheism. Consequently, this approach led to measures being taken 
not against a particular religion but against all theistic beliefs. At 
one stage not only the predominant church, but also all other re- 
ligions, were vigorously combated, and manifestations of religion 
were hindered even to the point of prohibition in certain cases. 
But later, following upon a change in attitude of the predominant 
church toward the new order in some areas, a revised policy was 
evolved. Although propaganda in favor of scientific atheism con- 
tinued, it was laid down that it had to be conducted in a manner 
not to outrage the religious feelings of the faithful or the clergy. 
Injurious acts directed towards church, clergy, or citizens who 
believe are now treated as contrary to the policy of the State. But 
it must be remembered that some religious groups consider that 
they are unable to enjoy freedom of thought, conscience and religion 
to the full extent in these areas. 


To sum up: while on the whole there is a trend—more pro- 
nounced now than in the nineteenth century—in favor of recogni- 
tion of the right of everyone to freedom of thought, conscience and 
religion, certain unfavourable factors continue to operate. It is to 
be remembered that respect for human rights has evolved only 
after a long struggle; now and then mankind has witnessed rever- 
sals—sometimes very serious ones—of the general trend to a 
larger measure of freedom. To cite a recent example: up to the 
1930’s, it was easily assumed that the basic premises of religious 
freedom and other human rights would not be challenged, and that 
progress—even though slow in some parts of the world—would be 
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certain. But suddenly Nazism emerged in Germany as a philoso- 
phy advocating outright denial of human rights to individuals on 
grounds of race and religion. So systematic was that policy of 
discrimination that many assurances which had been given to racial 
and religious minorities in international instruments were repudi- 
ated and those groups had to pass through a dark period of travail 
and persecution. 

Although traditional forms of discrimination have now disap- 
peared in most parts of the world because of the change in opinion 
of churches, of governments, and of the general public towards 
“dissenters’’—and above all because of the change in climate of the 
world community—a reversal of these happy trends cannot be ruled 
out in the future. It is the duty of the United Nations to see to 
it not only that all types of discrimination-—whether they are rem- 
nants of the past or something new—are eradicated, but also that 
in the future no one should be subjected to any treatment likely to 
impair his right to freedom of thought, conscience and religion. In 
short, its duty is to ensure that the trend towards equality should 
become both universal and permanent. 


THE UNITED NATIONS PROPOSED CODE ON 
RELIGIOUS LIBERTY 


FREEDOM TO MAINTAIN OR TO CHANGE RELIGION OR BELIEF 


1. Everyone should be free to adhere, or not to adhere, to a re- 
ligion or belief, in accordance with the dictates of his conscience. 
Parents should have a prior right to decide upon the religion or 
belief in which their child should be brought up. When a child is 
torn from its family environment, the decision as to the religion or 
belief in which that child is to be brought up should be made pri- 
marily in accordance with the objectively ascertained interests of 
the child, due attention being paid to the expressed or presumed 
wish of the parents. No one should be subjected to coercion or to 
improper inducements likely to impair his freedom to maintain or 
to change his religion or belief. 


FREEDOM TO MANIFEST RELIGION OR BELIEF 


2. Everyone should be free to comply with what is prescribed or 
authorized by his religion or belief, and free from performing acts 
incompatible with the prescriptions of his religion or belief. 

3. Everyone should be free to worship in accordance with the 
prescriptions of his religion or belief, either alone or in community 
with others, and in public or in private. Equal protection should 
be accorded to all forms of worship, places of worship, and objects 
necessary for the performance of rites. 

4. The possibility for pilgrims to journey to sacred places as 
acts of devotion prescribed by their religion or belief, whether in- 
side or outside their own country, should be assured. 

5. The members of a religion or belief should not be prevented 
from acquiring or producing articles necessary for the performance 
of the rituals prescribed by their religion or belief, such as prayer 
books, candles, and ritual wine. Where the Government controls 
the means of production and distribution, it should make such 
articles, or the means for producing them, available to the groups 
concerned. 

6. The prescriptions of the religion or belief of a deceased person 
should be followed in the assignment of places for burial, crema- 
tion or other methods of disposal of the dead, the display in such 
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places of religious or other symbols, and the performance of funeral 
or commemorative rites. Equal protection against desecration 
should be afforded to all places for burial, cremation or other 
methods of disposal of the dead, as well as to religious and other 
symbols displayed in these places; and equal protection against 
interference by outsiders should be afforded to the funeral or com- 
memorative rites of all religions and beliefs. 

7. The prescriptions of each religion or belief relating to holidays 
and days of rest should be taken into account, subject to the over- 
riding consideration of the interest of society as a whole. 


8. No one should be prevented from observing the dietary prac- 
tices prescribed by his religion or belief. Where the Government 
controls the means of production and distribution, it should place 
the objects necessary for observing dietary practices prescribed 
by particular religions or beliefs, or the means of producing them, 
at the disposal of members of those religions or beliefs. 


9. No one should be prevented from having marriage rites per- 
formed in accordance with the prescriptions of his religion or 
belief, nor compelled to undergo a religious marriage ceremony 
not in conformity with his convictions. The right to seek and to 
obtain a divorce should not be denied to anyone whose convictions 
admit divorce, solely on the ground that he professes a particular 
religion or belief. 


10. Everyone should be free to disseminate a religion or belief, 
in so far as his actions do not impair the right of any individual to 
maintain his religion or belief. 


11. No group professing a religion or belief should be prevented 
from training the personnel required for the performance of prac- 
tices or observances prescribed by that religion or belief. When 
such training is available only outside the country, no permanent 
limitations should be placed upon travel abroad for the purpose of 
undergoing such training. 


12, No one should be compelled to take an oath contrary to the 
prescriptions of his religion or belief. 


13. In a country where the principle of conscientious objection 
to military service is recognized, exemptions should be granted to 
genuine objectors in a manner ensuring that no adverse distinction 
based upon religion or belief may result. 


14, In a country where exemptions from participation to certain 
or all public ceremonies are granted to individuals who object to 
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such participation on the ground that it is contrary to a prescrip- 
tion of their religion or belief, such exemptions should be granted 
in such a manner that no adverse distinction based upon religion or 
belief may result. 


15. No cleric who receives information in confidence, in accord- 
ance with the prescriptions of his religion, should be compelled by 
public authorities to divulge such information. 


DuTiEs oF PusLic AUTHORITIES 


16. Public. authorities should refrain from making any adverse 
distinction against, or giving undue preference to individuals or 
groups of individuals with regard to the right to freedom of thought, 
conscience and religion; and should prevent any individual or 
group of individuals from making such adverse distinctions or giv- 
ing such undue preferences. 


These duties must be discharged through the adoption of ap- 
propriate legal provisions of a preventive or remedial character, 
including penal sanctions when necessary, as well as by adminis- 
trative action. 


Public authorities should make every effort to educate public 
opinion to an acceptance of the principle of non-discrimination in 
respect of the right to freedom of thought, conscience and religion 
and to create proper leadership for this purpose. In discharging 
these duties, public authorities should be guided by the following 
considerations : 


a. the freedom of everyone to maintain or change his religion 
or belief must be ensured ; 

b. the freedom of everyone to manifest his religion or belief, 
either alone or in community with others, and in public or in 
private, must be ensured as widely as possible. Any limita- 
tation imposed upon that freedom should be exceptional, should 
be confined within the narrowest possible bounds, should be 
prescribed by law solely for the purpose of securing due recog- 
nition and respect for the rights and freedoms of others and of 
meeting the just requirements of morality, public order and 
the general welfare in a democratic society ; and should not be 
exercised in a manner contrary to the purposes and principles 
of the United Nations ; 

c. in case of a conflict between the requirements of two or 
more religions or beliefs, public authorities should endeavor 
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to find a solution assuring the greatest measure of freedom to 
society as a whole, while giving preference to the freedom of 
everyone to maintain or to change his religion or belief over 
any practice or observance tending to restrict this freedom ; 


d. public authorities should make no adverse distinctions 
against, or give undue preference to religions or their followers 
in the granting of subsidies or exemptions from taxation. The 
State is however not precluded from levying general taxes 
or from carrying out obligations assumed as a result of ar- 
rangements made to compensate a religious organization for 
property taken over by sequestration or otherwise, nor from 
contributing funds for the preservation of religious structures 
recognized as monuments of historic or artistic value. 


BOOK REVIEWS 


Creeds in Competition: A Creative Force in American Cul- 
ture. By Leo Pfeffer. New York: Harper and Brothers, 1958. 
x+175 pp. $3.00. 


This book, one of the briefer ones that have appeared in recent 
years dealing with the problem of Church and State, has many 
things to commend it. I would mention first of all its brevity. It 
is definitely multum in parvo. Few have time to read a six- or 
eight-hundred-page book. Here are discussed, if not exhaustively, 
the major problems that arise in the area. It is simple, concise, 
direct in its approach, yet touching skillfully on practically every 
live problem in the field. 

Second, its analysis of the problems is extremely acute. The 
author has a way of going quickly to the heart of the matter with- 
out getting lost in the details of the controversies which have arisen 
over the questions involved. Here and there he may have erred 
in the direction of over-simplification, but in a brief treatment per- 
haps this is unavoidable. 

Third, he has presented with clarity the various forces that have 
entered into the formation of American culture, where their inter- 
ests have clashed, where they have met; where their similarities 
and differences of purpose have brought them into alliances or 
arrayed them on opposite sides of important questions. Of these 
forces there are four—Protestantism, secular humanism, Roman 
Catholicism, and Judaism—the latter two having only recently 
come to enjoy equal status with the former, which were the domi- 
nant forces in the earlier period of American history. Secular hu- 
manism may or may not be regarded as a religion by many people, 
but there can be no doubt that it has a point of view which deeply 
affects Church-State relationships. 

Though recognizing that unanimity of thought and outlook is 
to be found in none of these groups, since there are serious internal 
differences within each one, on the whole there is a characteristic 
secularist-humanist point of view on most of the problems. There 
is also a Protestant view, a Jewish view, and of course a Roman 
Catholic view. I am inclined to think that the most valuable con- 
tribution the author makes is that of delineating the view of each 
of these groups. If one wishes to know the Jewish point of view 
on teaching religion in the public schools, the Protestant attitude 
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toward birth control, the Catholic view on released time for teach- 
ing religion, the Jewish attitude toward bus transportation for chil- 
dren in parochial schools, or the Catholic attitude toward conscien- 
tious objectors in war time, he can find it here. All these and a 
score more are here set forth. 


The author does not dogmatize. He recognizes that not all 
Protestants agree with the National Council of Churches, nor do 
all Jews with the Zionist organizations, nor all Catholics even with 
the Vatican on all questions. For example, the Roman Catholic 
Church in America is much more unyielding in its anti-Communist 
attitudes, at least in its utter unwillingness to concede any pos- 
sibility of coexistence with Communism, than the Vatican, which 
has worked out a modus vivendi with the Communist Polish gov- 
ernment. On some issues, the author is frank to say that there 
exists no well defined point of view within a group. He is obvious- 
ly trying to be fair and accurate in all his statements. 


A most interesting feature of this book is the noting of the 
strange alliances which from time to time have arisen, alliances 
which at times put Jews and Catholics together against Protestants 
and secular-humanists ; again, the secular-humanist group and the 
Catholics band together against the Protestant desire to have 
Bible reading in the public schools. The willingness of Catholics to 
compromise at certain points in order to make a small gain when 
their whole aim is quite beyond the hope of immediate realization, 
even through alliance with a point of view which in other respects 
they abhor, is interestingly told. 


Creeds are here evidently in competition. Conflict is inevitable 
when groups with such widely varying ideas and purposes are each 
seeking to mold the total culture of which they are a part. But is 
that bad? No, says the author. In competition of the right sort 
lie the springs of creative constructive effort which brings about 
progress. What kind of competition is the right kind? To an- 
swer this question the author has certain suggestions to make, with 
all of which the reviewer, a Protestant, finds himself in hearty 
agreement. (1) The use of force must always be rejected and con- 
demned. (2) Likewise, the supression of any sect or its activities 
must be denied. (3) The involvement of government must always 
be avoided. (4) As also the use of ecclesiastical sanctions to affect 
governmental activity must be evaded. (5) Verbal blows must be 
avoided, i.e., appeals to passion and prejudice and misrepresenta- 
tion of motive. (6) Chauvinism must not be permitted, e.g., the 
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appeal that this or that is un-American or anti-American, the ap- 
peal to nationalism and ancestor worship. And, finally, (7) eco- 
nomic boycotts should not be employed to influence the behavior 
of those who are not members of a given religious group, e.g., the 
boycott of a theater and all its films simply because it has shown an 
objectionable film. 

All of these are presented in the interest of a type of competition 
that “most nearly allows Americans to make a free informed 
choice.” If such freedom to choose actually exists, thinks the 
author, “the people may be counted upon in the long run to choose 
what is best.” The great American experiment in democracy 
seems to assume that “the best test of truth is its acceptance in the 
free market of ideas, that given the light the people will choose 
the right way.” 

That everyone will agree with the author at every point, is of 
course not to be expected. But that the book contains much wis- 
dom in dealing with a field in which prejudice rather than under- 
standing and good will has too often been the basis of attempted 
solutions, there can be no doubt. 


Charles S. Braden 


Twenty Centuries of Church and State. By Sidney Z. Ehler. 
Westminster, Maryland: The Newman Press, 1957. 152 pp. 
Loo. 


This is a brief historical summary that deals principally with the 
development of the Roman Catholic theory of the proper relation- 
ship between Church and State. The author is the Roman Catholic 
lecturer on international law and history in University College, 
Dublin, Ireland. His theme is the development of hierocratic juris- 
diction, the domination of all secular powers by the papacy in the 
first thirteen centuries of Christian history, and the struggles for 
the libertas ecclesiae since that time. 

This Book is written in graphic and interesting style. There are 
many appealing sentences, fine insights, and careful distinctions. It 
must be said in all fairness that it has the uncritical historical ap- 
proach that must be made by all Roman Catholic historians. Quite 
early Professor Ehler remarks that the Bishop of Rome had from 
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the start a supernatural prestige because of the promise to Simon 
Peter (p. 18). This, of course, is historically indefensible: the 
Pseudo-Isidorian decretals and the Roman additions to the state- 
ment of the Council of Nicaea have been demonstrated to be “pious 
frauds.” There are many similar dogmatic propositions. It is 
every author’s prerogative, certainly, to choose his own materials, 
but the reader also has the privilege of judging why some historical 
factors are utilized and others are not. The use of “spiritual 
means” (p. 19) cannot wholly explain the triumph of the Roman 
doctrinal positions and canonical jurisdiction in the West. Similarly 
the fraudulent Donation of Constantine is not given its place in 
discussing the rise of the hierocratic jurisdiction. As a matter of 
fact, in describing this jurisdiction later on in the book, Professor 
Ehler notes that “it was always necessary to find somebody to but- 
tress it with armed force” (p. 39). The fulminations of the pope 
would have had only “a moral value,’ he says, if Rome had not 
found an army of someone “to compel the offenders, who seldom 
failed to be recalcitrant, to submit, or at least to compromise” 
(p. 39). With this frank assertion of the place of violence and 
bloodshed in the building of the papal kingdom, it is strange to 
read in other places about the “system of supernatural authority 
on which the Popes had built their dominance over Christendom” 


(p54), 


Professor Ehler does not touch the dogmatic aspect of history ; 
indeed, he may not. Yet any description of the ebb and flow of 
papal fortunes and claims must, since 1870, consider dogmatic im- 
plications. The story of the popes cannot be dealt with as, for 
example, the story of Calvinism. In 1903 the Reformed Church of 
France and Switzerland placed a monument expiatoire to com- 
memorate the burning of Servetus in 1553. The tablet simply says 
that Calvin, a great man, was fettered by the errors of his day, and 
made a mistake. But the Vatican Council of 1870 demands that 
whenever the Roman Pontiff speaks ea cathedra (that is, when— 
fulfilling the office of Pastor and Teacher of all Christians— on his 
supreme Apostolical authority, he defines a doctrine concerning 
faith or morals to be held by the Universal Church), he is infal- 
lible, and this applies ex post facto. Hence, the hierocratie defini- 
tions of Gregory VII, Innocent IIT, and Boniface VIII cannot be 
dismissed as simply the erroneous assertions of another age; they 
must be examined as infallible dogmatic pronouncements in which 
the pope is preserved from error by divine assistance. The pro- 
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mulgation of the dogma of infallibility in 1870 has forever preclud-- 
ed Roman Catholic historians from dealing realistically with the 
facts of papal history. This author never says that Gregory, Inno- 
cent, or Boniface was mistaken in his hierocratic claims. As a 
matter of fact, the Syllabus of Errors of 1864 indicated that the use 
of armed force to attain hierocratic jurisdiction was quite proper. 

A rather contemporary note is sounded in the story of Bishop 
Gelasius’s dealings with Emperor Anastasius I of Constantinople 
in 494. The emperor had supported the Monophysites as a politi- 
cal policy, and the pope rebuked him, saying, “in such matters you 
ought to depend on ecclesiastical judgment, instead of seeking to 
bend it to your will.” Professor Ehler remarks that “the emperor 
is reminded that he is just a member of the Church, like any other 
layman, and, therefore, that he has to obey priests in matters di- 
vine” (p. 16). Here, of course, politics and the Roman Catholic 
religion overlapped, as they still do. 

The description of the book by the publisher notes that Pro- 
fessor Ehler “deals with all the Christian Churches.” This is an 
unfortunate reminder, for Lutherans are “avowed heretics” ; Angli- 
canism sprang from the “personal passions of the autocratic .... 
Henry VIII, and consolidated itself owing to a no less personal 
psychological complex of . . .. Elizabeth I’; while Calvinists 
looked down on the State “with marked disdain from the heights 
of their moral righteousness” (pp. 57-61). His treatment of these 
churches in the final chapters is barely respectable. It could be 
wished that he had spent more time with the American ideal as 
the proper relationship between Church and State ; that is, a system 
that aims to render unto Caesar the things that are Caesar’s and 
unto God the things that are God’s. 

In all, this is an excellent Roman Catholic apologetic and is a 


worthy book from that point of view. 
Robert A. Baker 


Church, State, and Education. By Ernest Barker. 
Ann Arbor: The University of Michigan Press, 1957. 217 pp. 
$1.35 paper. 


These learned and urbane lectures, delivered between 1914 and 
1930, were first printed in book form in England in 1930 under 
the title Church, State, and Study. Their reappearance will be 
welcomed by students of the social sciences and by all the literate 
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who appreciate the apparently effortless craftsmanship to which 
we have long been accustomed from the best English dons. Sir 
Ernest Barker is an Oxford man but he taught for long periods at 
the University of London and Cambridge before he “retired” in 
1939. The lectures are arranged, not in the order of their de- 
livery, but according to their content. 


The first, “The Roman Conception of Empire,” suggests that 
the Romans achieved empirically the Greek conception of the unity 
of humanity and that the monotheist-imperialist-universal Chris- 
tian faith coalesced with the empire to form a Republic of Chris- 
tendom. The Church could make peace with the empire only after 
emperor worship ceased to be a requirement for good citizenship. 
The second essay, “The Unity of Mediaeval Civilization,” is a 
sympathetic but critical appraisal of that period. It is an argu- 
ment that the clergy exalted the power of the Church as a means 
to a unity which was to be achieved by molding ‘“‘human life into 
conformity with divine truth.” Barker suggests that we, in our 
time, need “to find some unity of the spirit in which we can all 
dwell together in peace.” The following lecture, “A Huguenot 
Theory of Politics,” presents the thesis that the Huguenots prob- 
ably would have established a sort of Huguenot dictatorship over 
a unitary French state if they had won the religious wars of the 
sixteenth century. He suggests that their contribution to Whig- 
gism was a result of their minority status. Even the professional 
student may read with profit the acute analysis of the various 
versions of the contract theories. In the essay on “Puritanism” 
there is a keen analysis of Puritan theology and of its implications 
not only for the development of the human personality but for the 
development of political freedom and the laissez-faire philosophy. 
But probably the greatest interest for readers of this journal will 
lie in the fact that Barker points out that the Puritan assumption 
that the Bible was “an obligatory canon of the whole of life’ led 
logically to the establishment of a “Bible despotism.” In Massachu- 
setts, where the Puritans had the power, they did establish exactly 
such a despotism so that “even the Puritans of England ceased to 
emigrate to Massachusetts, lest they should lose the liberty they 
prized.”” Thus the Puritan contribution to freedom was a function 
of their minority status, and they became the champions of the 
“non-clerical state” only when and where they were unable to con- 
trol the state. 


To this reviewer, the lecture on “Christianity and Nationality” is 
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the least convincing. Barker argues that the modern nation, unlike 
the Roman Empire, is really a spirited society and that nation 
and church can assist men “to lift themselves out of themselves” 
with the purpose of achieving a ‘deeper steeping of all the nations 
in the spirit of a common Christian teaching and tradition.” “The 
Discredited State” is certainly an ambiguous and perhaps a mis- 
leading title for an argument that the really efficient state will be 
so unobtrusive that the citizens will have little reason to consider 
it at all. But this essay, perhaps better than any other, demon- 
strates Barker’s prophetic understanding; for he points out that, 
in moments when the State does its work so inefficiently that 
some form of enemy is at the gates, there need be no fear for the 
State. “There is rather fear for other societies, other ideas... . if 
it comes to a pinch, we shall forget that we are anything but 
citizens.” And now, forty-six years later, his readers can see that 
this is a prophecy of the rise of the totalitarian states. 

The last three lectures on “The Study of Political Science,” 
“History and Philosophy,” and “The Uses of Leisure” are perhaps 
the most charming. He suggests that political science is the fruit 
of history and, in so doing, commits himself to the view that the 
good historian must be to some degree a philosopher. Leisure is 
not recreation, it is not just rest from work; it is any activity in 
which a man engages for its own sake. Thus, when man is at his 
best, he lives for leisure. 

Few professional students will question Professor Barker’s facts ; 
many readers will disagree with his interpretations, but all will be 
wiser for the exposure to the views of this Christian scholar. The 
editors, ministers, and others who appeal mainly to unin- 
formed, defenseless audiences will perhaps mangle the truth a bit 


less if they will study this small volume. 
Ralph L. Lynn 


“In God We Trust’: The Religious Beliefs and Ideas of the 
American Founding Fathers. Selected, Edited, and with 
Commentary by Norman Cousins. New York: Harper and 
Brothers, 1958. viii+ 464 pp. $5.95. 


“Norman Cousins has written a heartening and much needed 
book on the American spirit and tradition,” we are told by John 
Fischer, editor of Harper’s Magazine, on the dust jacket of “Jn 
God We Trust.” In thus using for advertising purposes a pre- 
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sumably critical evaluation done by their own editor, the highly 
commercial firm of Harper and Brothers has done its bit toward 
reassuring us that religious thought is still a vendible commodity, 
and that it may be “pushed” along much the same lines as the 
beneficiaries of the payola and plugola systems. 


The book itself, however, merits an approach of more seriousness 
and integrity than the Harper firm has given it. Its purpose is, 
according to the editor, “to bring together in one place a repre- 
sentative account of the personal philosophies and religious beliefs 
of the Founding Fathers.” It presents, accordingly, passages on 
religion from the works and correspondence of Benjamin Franklin, 
George Washington, John Adams, Thomas Jefferson, James Madi- 
son, Alexander Hamilton, Samuel Adams, John Jay, and Thomas 
Paine. The plan of the book is therefore original and excellent ; 
for, while the political expressions of these men are well known, 
their deep and lasting concern with religion is by no means equally 
familiar. Mr. Cousins has presented that religious concern in a 
manner that is clear, impressive, and emphatic. 


In showing the religious interests of the founding fathers, and 
in making their religious writings readily accessible, Mr. Cousins 
has performed an important service to learning. As a historian, 
he is, of course, an amateur; but he has worked with competent 
professional help, and he has evidently made it his business to gain 
the acquaintance of such basic works in American religious history 
as Perry Miller’s studies of the Puritans. 


The God in whom the founders of our nation trusted appears, in 
these pages, as on the whole the Benevolent Designer of eighteenth- 
century Deism, though his portrait is infused with noticeable color- 
ings from the Christianity of such men as John Jay. The worship 
of that composite God demanded, on the part of his creatures, 
attitudes of good will, integrity, commitment to public service, and, 
especially, devotion to the causes of tolerance and religious free- 
dom. In all likelihood it will remain important for us to be re- 
minded of how deeply and vitally these qualities entered into the 


making of the American nation. Mr. Cousins’ book affords us 
that reminder. 


But if Mr. Cousins’ book is successful in its historical purpose, 
it is less successful in what is, apparently, another intent—that of 
serving as a tract for the times. Obviously a reviewer cannot read 
an author’s mind, but the reviewer may be led to certain conclu- 
sions by observing an author’s comments, his attitudes, and above 
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all his selection and proportioning of material. Judged by these 
criteria, Mr. Cousins would appear to have devoted “In God We 
Trust” to inculcating some such vagely well-meant secularism as 
that of his own Saturday Review. For example, religion appears 
in his pages not as a vital personal experience, but as a thing to be 
looked at with the respect which one might show before the tomb 
of the Unknown Soldier. When an author—in this case Mr. 
Cousins—begins to talk with learned objectivity of the “Judaeo- 
Christian” tradition, we can be quite certain that his pages reveal 
no active commitment to either Judaism or Christianity. 

What is more, Mr. Cousins’ selections tend to divert attention 
from the really central politico-religious issues of our own genera- 
tion, not to fix attention upon them. The cynical playing-off of 
one minority block against another; the insidious decline of integ- 
rity, reaching as it does even into the previously sacrosanct aca- 
demic profession; the calculated creation of the hatreds necessary 
for achieving certain “reforms”; the unadmitted practice of pub- 
lishers of what amounts to a censorship-by-editorial-decision— 
these and other manifest evils of our day will hardly be met by 
contemplating the founding fathers’ concern over the contentions 
of religious ‘‘sectaries.”” What is required, as a tract for our times, 
is not a book that, like Mr. Cousins’, distracts our attention from 
these twentieth-century problems. What is required is rather a 
book or books that focus our attention squarely upon those prob- 
lems; a book or books, in short, that do not attempt to repeat the 
letter of the work of the framers of our nation, but that recreate 
instead their spirit of realism, freedom of thought, and personal 
integrity. 


“ec 


Walter Fuller Taylor 


Church and State in Canada West. By John S. Moir. To- 
ronto: University of Toronto Press, 1959. xv-+-223 pp. $4.75. 


Because the United States of America came into being through 
a decisive and revolutionary break from England and because its 
early leaders were independent thinkers like Madison and Jeffer- 
son it experienced relatively little difficulty in developing a definite 
and practical doctrine of the separation of Church anduotae. sl he 
situation in Canada was much more complex. 

In 1840, as a result of Lord Durham’s famous Report, Lower 


74 CHURCH AND STATE 


Canada and Upper Canada were joined in the United Province of 
Canada. Lower Canada was French and predominantly Roman 
Catholic while Upper Canada was English and largely Protestant. 
Moreover, the Protestants had close ties with the Established 
Churches of England and Scotland, although there were already 


many voluntarist groups like the Methodists, Baptists, Congrega- 
tionalists, and Lutherans. In the attempt to forge a nation out 


of these two groups, religion and politics inevitably intermingled 
and it was only slowly and by compromise, sometimes peacefully 
and sometimes violently, that the leaders of the United Province 
worked out the relation of Church and State which was to charac- 
terize the Canadian Confederation consummated in 1869. John 
S. Moir has given us a scholarly account of those formative years 
between 1841 and 1869, especially with reference to Canada West 
(Upper Canada or what is now Ontario). 


Unlike the United States of America, which formulated the prin- 
ciple first and then worked out its implications as practical difficul- 
ties arose, Canada came to its own principle of Church and State 
relations out of the attempt to solve immediate and critical prob- 
lems. Moir has chosen to examine three of those problems, the 
Clergy Reserves, the University question, and the relation of re- 
ligion and elementary education. Each of them involved the same 
problem, the conflicting ‘‘claims of centrifugal denominationalism 
and centripetal nationalism.” In his remarkably well documented 
study, Moir has followed the intricate and paradoxical struggles 
between the Catholic Church and the Loyal Orange Order, the 
Church of England and the Church of Scotland, the establishments 
and the voluntarist religious groups, the Reformers and the con- 
servatives, and Imperialists and the Nationalists. He shows clear- 
ly that the attempt of various denominations to claim shares of the 
Crown Lands, known as Clergy Reserves and set aside earlier for 
“the Protestant clergy” in the Upper Canada, led inevitably to the 
secularization of these reserves and the dedication of the proceeds 
of their sale to municipal enterprises—and to the basic separation 
of Church and State. He delineates in detail the religio-political 
machinations which established the University of Toronto with its 
affiliated denominational colleges—a unique compromise between 
Church and State as far as the support and direction of the Uni- 
versity’s activities were concerned. His account of the conflicts 
between the advocates of the common school system and the pro- 
ponents of Roman Catholic separate schools illumines the develop- 
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ment of the educational system which still exists in Ontario. In 
spite of the complexity of these conflicts, involving political loyal- 
ties as well as religious prejudices, Moir manages to give his study 
continuity, coherence, and comprehensibility. His taking for grant- 
ed that the reader knows Canadian history and thus recognizes 
countless persons and places may be forgiven since this is a scholar- 
ly work and is not intended for popular reading. 

Moir has succeeded in portraying vividly the men who parti- 
cipated in these struggles, especially John Strachan, the first An- 
gelican bishop of Toronto, and De Charbonnel, the ultramonanist 
Roman Catholic bishop, both of whom represented the cause of 
religious establishment; George Brown, a politician and _ prolific 
writer in the Toronto Globe; and Egerton Ryerson, the first Chief 
Superintendent of Education, who advocated genuine separation of 
Church and State in all matters. He has also pointed up “the 
balance of power’ situation between Lower Canada, where the 
Roman Church dominated all phases of life but permitted Protes- 
tants to have “‘dissentient schools,” and Upper Canada, where only 
gradually the Catholic separate schools were added to the non- 
sectarian common school system. 

We may not like the compromises which seem to mar the full 
application of the principle of separation of Church and State in 
Canada during this period and afterward, but Moir’s study of the 
hsitorical processes out of which they arose has made them under- 
standable as the inevitable consequences of the attempt to weld a 
nation out of such diverse cultures as those of Canada East and 
Canada West and of the old world and the new. Certainly any 
student of the problems of Church-State relations will have deeper 
insight into them by carefully perusing this book. 


Leonard A. Duce 


God and Man in Washington. By Paul Blanshard. Boston: 
Beacon Press, 1960. 302 pp. $3.50. 


So much human nature and so many human interests converge 
in Washington that our capital city has become fascinating subject 
matter for literary diagnosis. Mr. Blanshard has added signif- 
icantly to this literature by his “God and Man in Washington.” 

The reader who takes book titles seriously may find himself mis- 
led by the main title unless he also reads the sub-title, “The Church- 
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State Battlefront.” In reading the book one learns much about 
man, more about Washington, most about conflicting institutional 
interests, but little about God. In fact, both the citizen idealist and 
the politically uninitiated Christian may find it disturbing. 


The subject matter of the book is focused on current Church- 
State relations in the United States, as seen in connection with the 
federal government. The scores of publicized issues are discussed 
by recounting recent actions of Congress and of the Supreme Court. 
The scope of the author’s presentation and the range of his infor- 
mation are both impressive. The roots of the issues, however, 
merit theological and philosophical study which goes beyond the 
bounds of this volume. The same may be said regarding their 
meaning for the future in a world where freedom is as beleagured 
as it is today. Mr. Blanshard makes his position and his interpre- 
tation clear enough but leaves plenty of room for debate. 


The religious issue in national politics is treated under the title, 
“God, Man and the Presidency.”” A review of how past presidents 
and candidates have lived with their knotty problem leads the 
author to an analysis of six “cliques’’ and to his formulation of the 
“inescapable issues” which arise out of the conflict of Roman 
Catholic canon law with public policy in a pluralistic democracy. 
Education, marriage and divorce, population control, and censor- 
ship are studied to show how unsatisfactory is the theory that re- 
ligion has no relevancy to political thought. The issues are left 
with the voter, and no religious test for office is advocated. A 
stronger warning against judgments by association and by groups 
might have been included. 


In style and interpretation the book continues the elements which 
have made Mr. Blanshard famous. He tries to find a moderate 
ground, but declares himself as a crusading “liberal.” By this 
term he obviously includes his political positions, his religious 
Unitarian contacts, and his commitment to the various civil liber- 
ties. He desires to avoid “secularism,” but he also refuses to 
identify himself with any religious commitment other than “liber- 
alism.” As author of this book he usually holds the aloof role of 
a “reporter,” but he readily shifts and becomes “editor” when an 
issue shows up. He bears himself in a neutral and unbiased ap- 


proach, but then he cuts with sharp words and incisive formula- 
tions. 


A problem with any book is that there is more to the picture 
than can be surveyed in the scope of one work. There is more to 
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man than is seen in his political maneuvers. There is more to the 
religious climate in Washington than these institutional controver- 
sies would indicate. The disillusionment and the cynicism which 
are normal climate for Washington newspapermen do not really 
exclude either God or genuine religious experience. Nonetheless, 
here is a story that needs to be told, and it is worthy of considera- 
tion even by those who have reservations regarding the interpre- 
tations and the value judgments of the author. 


C. Emanuel Carlson 


Church and Parliament: The Reshaping of the Church of 
England, 1828-1860. By Olive J. Brose. Stanford, California : 
Stanford University Press, 1959. vi+239 pp. $5.00. 


If ever an illustration of an Englishman’s ‘“‘muddling through” is 
desired, one need only have ready reference to this book. It de- 
scribes the story of the struggle between the Church of England 
and the British government in the first half of the nineteenth cen- 
tury. This struggle led to a relationship which has remained 
basically the same, even to the present day. 

The great English historian, Keith Feiling, states that the early 
years of this period “determined the character of nineteenth-cen- 
tury Britain and its role in the world. They are years full of 
paradox, total uncertainty . . . and unpredictable parts played by 
human beings.” These early years, in part described by Dr. Brose, 
were a time of constant unrest and longing for reform. The revo- 
lutionary ingredients that had so recently swept the continent had 
by now crossed the Channel and struck the English with over- 
whelming force. Statesmen such as Grey, Russell, and Peel were 
extremely fearful that England too would be convulsed. At least 
in part, these revolutionary forces were to have their “pound of 
flesh”. 

When the wave of reform broke in England it appeared for awhile 
as though the nation would be deluged so thoroughly that little or 
nothing of the English Church might be salvaged. In many quar- 
ters, the Church was absolutely despised. Of all the older institu- 
tions in British history, the most unpopular with the radicals was 
the ecclesiastical, and acute statesmen like Grey and Peel were 
aware that only strenuous and all-pervasive reform could preserve 
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it. The author’s purpose is to show how and why the Church was 
saved from total disestablishment. 

Dr. Brose reminds the reader that something rather miraculous 
was achieved by the Church during this era when progress, science, 
liberalism, and utilitarianism became devastatingly prevalent. These 
forces destroyed much that was unfitted to modern society, and in 
the author’s words, the Church was “‘the unfittest in an age devoted 
to its opposite.” There were innumerable inequalities in the An- 
glican establishment which were the result of centuries of neglect 
and avarice. The vital question for the Church was whether or not 
it could retain the support of public opinion if it failed to adapt 
itself to the social conditions of the age. The obvious answer was 
that it could not. Since this was true, the Church embarked on an 
intensive self-examination of its entire function, with the aim of 
reforming accordingly. The Church became determined to re- 
adjust itself to existing conditions. 


The Cabinet and Parliament entered the picture soon and warned 
the English bishops to “‘set their house in order.” But the activ- 
ities of the government were not limited to mere warnings. For 
the next thirty years there was more or less continuous pressure 
on the ecclesiastical establishment for fundamental changes. What 
the Church asked for, and usually got, was breathing time so that 
it might make reforms before the government became disgusted 
and completely dispensed with the entire establishment. 


Seeming to know—almost instinctively, states the author—just 
where to relax and where to hold firm, governmental officials like 
Peel and clergymen like Blomfield, the great Bishop of London, 
hammered out a workable compromise. By rejecting all doctrin- 
aire theories concerning Church and State, but accepting realities, 
they adjusted to a completely new set of circumstances. There 
they acted within the framework of the attainable. The end result 
was a pragmatic solution which saw an end to that which was use- 


less, flabby, ornamental, or out of harmony with the existing Eng- 
lish milieu. 


The author has done a piece of work which is documented by 
an excessive number of references. The bibliography is an indica- 
tion of the massive extent of Dr. Brose’s researches and the book 
itself is proof enough that she has read understandingly the large 
number of sources listed. Objectivity is evidenced throughout, 
though the author’s sympathy for the plight of the Church and its 
leaders is obvious in this timely work. 
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Really, there is not much that is new in this book. Dr. Brose’s 
basic contribution to scholarship is the well organized way in 
which the material is compressed and presented. Step by step her 
facts are set forth clearly and cogently. However, at this juncture 
it should be pointed out that the author perhaps has presented a 
too highly-compressed and organized account. Of the mass of 
personalities and events introduced, little that is exciting or pro- 
vocative is included. Page after page of dull narrative is the re- 
sult. At times it is difficult to maintain interest. In conclusion, 
though a highly informative book, Church and Parliament lacks 
vigor. A running controversy complete with colorful characters, 
such as this work purports to be, should be lively. It decidedly is 
not. 

James Vardaman 


United for Separation. By Lawrence P. Creedon and William 
D. Falcon. Milwaukee: The Bruce Publishing Company, 
1959, 259 pp. $3.95. 


Since the authors refer to me, a prime mover in the organization 
of POAU, in respectful terms, even in commendation at one point, 
the reader could logically acquit me of vindictiveness in reviewing 
this spiteful book. I shall reward the expectation by saying that the 
brave young men who attempted in this carefully planned volume 
to destroy the organization which they regard as the mortal enemy 
of their church have endeavored to appear well-informed, to be 
armed with facts, and to sound plausible. 

For one statement included I wish at once to accord warm 
praise. In the Introduction, written by Professor James M. 
O’Neill, is the statement: “Catholics and others must give up the 
idea that there is anything wrong with controversy. Controversial 
discussion is vital and inevitable in a free society: it is the way free 
society lives and moves, and either deteriorates or improves. Cath- 
olics should stop advising other Catholics to avoid controversy, and 
should stop answering sincere questions by saying, “We never 
discuss religion.’ Informed and courteous controversy is not only 
respectable; it is the chief apostolate of the laity.” 

The tone of this book and of the extended interview with Father 
O’Brien of Notre Dame in Look magazine, March 29, 1960, is very 
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different from that of Roman Catholic writers when Protestants 
and Other Americans United for the Separation of Church and 
State came into existence November 20, 1947. Then Roman Cath- 
olic writers predicted that POAU would fall within six months 
“of its own weight.” After ten years of steady growth the organi- 
zation has attained such strength and vitality that Father O’Brien 
declares in his opening remarks that POAU is the chief force in 
the nation interfering with good-natured acceptance of Roman 
Catholic proposals to the public. The young authors of the pres- 
ent ambitious volume proclaim POAU as “foremost among the 
groups for fanning the flames of controversy.” If their contention 
is no more dependable than their prediction, one need not worry 
much about it. 


Because their book is prefaced by the nihil obstat and imprima- 
tur of the Archbishop of Milwaukee, we have no reason to dispute 
the claim of the authors that since “official declarations by Catholic- 
Church authorities that a pamphlet or book is free from doctrinal 
or moral error,” their production is a fairly authentic view of 
Catholics, who belittle POAU but greatly fear it. 


Throughout the entire book, the authors are extremely com- 
bative, using the technique of the debater who leaves out more than 
he puts in for the support of his argument. The book is totally 
lacking in discrimination which sees the difference between attacks 
on church violations of the Federal Constitution and the laws of 
the states on the one hand and attacks on the worship, doctrines, 
and religious practices of the Church on the other hand. True to 
its announced purpose, POAU makes no attack upon the religious 
liberty of any group, but it is fearless in attacking violations of the 
United States Constitution and laws of the land by Catholics, Prot- 
estants, or Jews, or those of any other faith or of no faith. It is 
this bland lack of discernment between attacks on violations and 
regard for true religious liberty that accounts for Roman Catholics’ 
calling Protestants “bigots.” Incidentally, since only Protestants 
are called bigots, who calls them bigots? 


In not a single place do the authors of this book take any notice 
whatsoever of the fact that POAU sprang into existence because 
of existing, flagrant violations of the distinguishing American 
principle of Church-State separation. The book derides POAU’s 
worthy aim of trying, and often alone, to maintain that principle. 
On the contrary, the authors devote their efforts toward explaining 
away, or else defending, the violations involved in cases prosecuted 
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by POAU. But so consistently have Catholics lost in their defenses 
in such cases that they now shown signs of shifting from any argu- 
ment in the courts, where they know in advance they will lose, to 
exertion of political pressures in legislatures or on candidates for 
public office. 

Two notorious cases of omission and distortion in this book are 
the suppression of the Martin Luther film in Chicago and the op- 
eration of the Bradfordville, Kentucky, public school as a parochial 
school out of the people’s taxes. 

The documentation, by means of opinions from prejudiced 
sources, raises the question as to whether the authors are capable 
of objective writing. Their lengthy discussion of the Hill-Burton 
act in aid of church hospitals is a glaring illustration of this. They 
cannot escape the fact of an impressive $112,039,000 appropriation 
under this act to Catholic hospitals as compared to $23,118,000 for 
all Protestant hospitals; but they treat the whole matter as a Bap- 
tist complaint of discrimination. The authors would show that 
such a complaint is hypocritical because a few Baptist hospitals 
have accepted Hill-Burton Funds. This reviewer enters no denial 
of the regrettable act of the few Baptist hospitals which took some 
of the proffered money ; the fact that they did this is deplored almost 
universally by fellow-Baptists. The Baptists indeed oppose this 
pressured law which has been utilized by the Catholics to such ad- 
vantage, but their complaint is not primarily against the special 
favor thus obtained by the Catholics. It is rather against the use 
of tax money for sectarian purposes in church hospitals by any 
sect whatsoever, including their own. There is not a hint of this 
in the book. 

The book is tricky, distorted, unscrupulous, and borders on the 
libelous. It is altogether undependable and unreliable. 


Joseph M. Dawson 


Religion and the State University. Edited by Erich A. Walter 
ct a’. Ann Arbor: The University of Michigan Press, 1958. 
vi+321 pp. $6.50. 


This well-tailored publication is the brainchild of Erich A. 
Walter, Secretary of the Regents and Assistant to the President 
of the University of Michigan. Associated in the project were three 
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professors of the University of Michigan, seven others from pri- 
vate, and three from state institutions. Also among the writers 


is the Executive Secretary of the American-Israel Cultural Foun- 
dation. The study has sought to synergize the Catholic, Protestant, 


and Jewish religious communities together with the academic com- 
munity. It has failed to recognize the Baptists, nonconformists, 
and freethinking groups. 

The motivation for this work was a genuine concern for the re- 
ligious illiterates who flock into our state universities every year. 
The abysmal ignorance of religious truth and reality, as well as the 
Biblical illiteracy of college students, is appalling; and this igno- 
rance is beginning to move the academic fraternity to action. 

The most astute intellects of every crucial era have directed their 
ideas and teachings toward the older teenagers. However strong- 
ly savants emphasize the crucial importance of childhood, educa- 
tional philosophers know that the years of middle adolescence 
form the opportune moment for shaping the individual personality. 

These writers are of one mind with regard to the need of re- 
ligion in general education. They also believe that, as one of the 
great areas of knowledge and life, religion belongs to the realm of 
university treatment. 

The roadblock to the realization of their purpose is our Ameri- 
can constitutional principle of the separation of Church and 
State. One Chapter, “Law and Public Opinion,” makes searching 
examination of this aspect of the American way, the attacks upon 
it, and the rulings of the United States Supreme Court. It is 
obvious that this trenchant writer is not an ardent supporter of the 
separatist point of view. 

The various ways in which religion is now incorporated into the 
operation and teaching of state universities are set forth. Some 
have courses in the Old and New Testaments, taught by regular 
members of the faculty. Others have subsidiary Bible chairs which 
are supported by the various denominations with the courses ac- 
credited by the university. The standard of work is set by the 
university faculty. 

Courses “about” religion, such as the philosophy of religion and 
comparative religion, are favored. These are usually lodged in the 
department of philosophy. Such courses, however, are of ques- 
tionable suitability in a public institution. 

The lines of study most needed by the young people, such as 
psychology of religious experience, Christian ethics, family life, 
church history, and religious education, do not appear, unfortunate- 
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ly. Religious Emphasis Week has been a popular method, but as 
a means of meeting the demand for some recognition of man’s 
spiritual nature it is too temporary to be an effective instrument. 
Some of the writers would go further in trying to meet the real- 
istic needs of young people by religious counseling. 

The observation by this reviewer over half a century of these 
efforts of the state university faculties to meet the spiritual needs 
of the students leads to these conclusions: 


1. Every denomination should establish a church as close to 
the campus as possible and see that a forceful, judicious, and wise 
pastor is installed who can minister to the spiritual needs of stu- 
dents and other people on an equal footing. 


2. The efforts of the state university to meet the spiritual needs 
of students result in setting young people apart from regular 
church participation. This is regrettable because the students are 
not going to spend their lives in a purely academic environment. 
Moreover, the churches need them and they need contact with the 
church. 

3. Again, and most consequential of all, the university should 
warn ambitious instructors that it will not tolerate the use of their 
professorial chairs to vent contempt for the Sunday School, prayer 
meeting, and other religious activities. This is not an uncommon 
practice for some young academicians who pose as champions of 
freedom of thought. 

4, The universal need in academic institutions is to assist young 
people to make the transition from childish conceptions and views 
of the Scriptures to sound, realistic, and mature insight. This 
transition requires the guiding hand of a specialist. 

All evidence indicates that Christianity today is undergoing a 
profound reconstruction similar to the change from Judaism to the 
religious reality of the New Testament. Today the pioneering 
functions of the Roman Catholic era are coming to an end. Simi- 
larly, Protestantism has made its contribution and is fading away. 
Now Christianity is in a frame of mind most favorable to realize 
the New Testament conception. 

When Jesus said, “On this rock I will build my ecclesia,” he 
meant that fis institution would supersede the Jewish Sandhedrin, 
the Greek Ecclesia, the Roman Empire, and all the heathen forms 
of dictatorship whatsoever. When he said, ‘Go, teach,” he set in 
motion the grandest educational movement ever conceived. Chris- 
tianity is pre-eminently a teaching religion. It was destined to 


84 CHURCH AND STATE 


supersede the rabbinical schools, the synagogue schools, and the 
schools of oratory, philosophy, and science. 

This book is the latest thinking on the complicated problem of 
synergizing the educational program of the churches and public 
higher education. Unfortunately the writers do not understand 
that neither state nor private universities can ever take the place 
of the Church in making man in the image of God. 


Frederick Eby 


Richard Baxter and Puritan Politics. Edited, with an Intro- 
duction, by Richard Schlatter. New Brunswick: Rutgers Uni- 
versity Press, 1957. 178 pp. $4.50. 


Amid the turbulent cross-currents of religio-political controver- 
sies sweeping across seventeenth-century England, Richard Baxter 
appears as the rational, intellectual defender of the ancient Con- 
stitution reconstructed along Puritan lines. “The chief of English 
Protestant Schoolmen” became associated with the Parliamentary 
Army in order to stem the tide of Independent, Leveller, and 
Digger doctrines. He opposed Cromwellian “Liberty of Consci- 
ence,” aided the return to monarchy in 1660, found himself a victim 
of Judge Jeffreys’ “Bloody Assizes” in 1685, and helped to stage- 
manage the Glorious Revolution of 1688 by means of logical, schol- 
arly, and beautifully written articles against the machinations of 
the last Catholic ruler of England—James II. 


With these facts at hand, Professor Richard Schlatter has 
stamped this English admirer of Thomas Aquinas a “conservative 
puritan.” Indeed that is exactly where the Reverend Baxter would 
have placed himself. He opposed (perhaps despised) democracy 
and urged the establishment of a limited—and ‘“‘godly”—monarchy 
of Crown, Lords, and Commons, such a government to be sup- 
ported by a minority—“the electorate of the Godly.” “Scripture 
and experience assure us that it is in almost all places the smallest 
number that are converted to loyalty and subjection to God, and 
by sanctification reconciled to him .. . so that ordinarily to plead 
for a Democracy is to plead that the Sovereignty be put into the 
hands of Rebels.” Baxter further states, “Only Church members 
will be magistrates; magistrates and ministers will cooperate in 
excluding the ungodly from the polls.” 
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Separation of Church and State was anathema to Baxter: only 
the godly were politically wise. The best government was that 
which protected the godly minority from the ungodly majority. 
Such a government could be composed only of “God’s True In- 
strument’’—the opposers of liberty of conscience. “When a 
Christian that’s deluded with the specious name of Religious 
Liberty should see the practice, and hear his Savior re- 
viled by the Jews, and the Mohametans, and the wicked hardened 
in their sin, by being told there is no life but this, it would make 
his heart to turn and tremble, and then he would say, that this 
liberty signifieth the reign of Satan and not of Christ.” 


Professor Schlatter, after presenting a comprehensive and able 
introduction to Baxter’s political (and thus religious) beliefs, has 
edited seven writings of this “monarchical puritan.” Six (never 
before published) consist of three letters written during the last 
months of the Protector’s rule and the critical weeks of General 
Monck’s negotiations with the exiled Stuarts in Breda. Three of 
the selections are pamphlets of 1659, 1683, and 1691, in which 
Baxter sketched his views on the crises of those years: the problems 
of Restoration, the Catholic Duke of York, and the toleration 
policies of William and Mary. The editor has also included in 
his compilation Baxter’s first two chapters of “A Holy Common- 
wealth” (published previously in only one edition—1659). 


Professor Schlatter, by presenting these seven works from 
Baxter’s writings, is primarily concerned with the English preach- 
er’s political attitudes. The thesis is clear: there can be no per- 
manently successful government that does not have its foundations 
on the bedrock of godliness. If Baxter had been alive in 1791, 
when the Bill of Rights became a part of the American Constitu- 
tion, his argument against the first amendment would have been 
based on his belief that Church-State separation would ultimately 
force a separation of the godly from domination of governmental 
machinery. This, to Baxter, was the devil’s road to Christian ruin. 
Is this not antithetical to prevailing political theory throughout the 
non-Catholic Western world? Professor Schlatter affirms that 
the road between political intolerance and religious independence 
found its midpoint with the “conservative puritan”: “Baxter. . . 
provided a kind of steppingstone between the old and the new in 
political theory, a convenient resting point for men who were, 
politcally speaking, on the march.” Before Leveller doctrines 
could nourish American constitutionalism, Baxterian doctrines 
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needed to be discussed—and rejected. Perhaps this Christian 
minister, who “ever aspired after scholarly training,” would have 
eventually conceded that even the wicked trust the saints more than 
they trust their fellow sinners. This is more than the godly gov- 
ernors of a holy commonwealth would have done, for they would 
have been too preoccupied questioning one another’s godliness. 
Certainly Baxter knew the potential danger of a government by 
saints. During the Interregnum “government by the Saints proved 
unworkable . . . because the Saints could not agree among them- 
selves as to who were the Saints and who were not.” 

Professor Schlatter, a Rhodes Scholar of the 1930’s and a mem- 
ber of the history faculty at Rutgers, did extensive work on the 
Baxter manuscripts while a Fulbright lecturer in London. Richard 
Baxter and Puritan Politics constitutes a handsome addition to the 
two existing biographies (Ormes, 1830; Powicke, 1925) of this 
little-known but obviously important Puritan divine. 


Robert L. Reid 


NOTES ON CHURCH-STATE 
AFFAIRS 


In February, the Circuit Court of Oregon upheld a state law 
providing for free textbooks to parochial as well as public schools. 
In so doing, however, Judge Ralph M. Holman writing for the 
court expressed his personal disapproval of the law as violative of 
the principle of separation of Church and State. He stated that he 
felt obliged to uphold the law on the basis of the decision of the 
Supreme Court in the Everson school bus case. The Oregon case 
will be appealed, with the assistance of the American Civil Liberties 
Union with Leo Pfeffer as attorney, and may well present the Su- 
preme Court with an opportunity to reconsider its decision in the 
Everson and Cochran cases. 

Also in February, Judge William C. Hill of the Chittenden 
County Court of Vermont ruled that the town of South Burlington 
may not pay local tax funds for the tuition of local students in two 
Catholic high schools in the nearby city of Burlington. Having no 
high school of its own, South Burlington has for a number of years 
used public tax funds for resident pupils at the Catholic schools. 
The arrangement was held to be violative of both the Vermont and 
national constitutions. An appeal to the Vermont Supreme Court 
and perhaps eventually to the U. S. Supreme Court is expected. 

Governor David L. Lawrence of Pennsylvania has vetoed a bill 
passed by the legislature which would have exempted parsonages 
and rectories from real estate tax. The governor maintained that 
such exemptions were precluded by the Pennsylvania constitution 
and a number of court decisions. 

A new lawsuit has been filed in District Court, Waco, Texas, 
with respect to the Bremond, Texas, “captive school” case. The 
original case was dismissed on the grounds that administrative 
remedies had not been exhausted. 

A bill recently introduced in the Virginia House of Delegates is 
regarded by some as posing a threat to the principle of separation. 
The bill, aimed primarily at preventing integration of the public 
schools, provides a grant of $250.00 to parents of a child attending 
a private school. 

Teaching of the Bible in the public schools was given “enthu- 
siastic support” by the Council of Churches of North Carolina at 
its twenty-third annual meeting in January. Earlier, however, the 
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Religious Liberty Study Committee of the Virginia Baptist Gen- 
eral Association voted again in 1959 to appeal to their churches as 
they had in 1958 to withdraw from such programs of teaching 
Bible in the public schools because they felt it to be contrary to the 
First and Fourteenth Amendments. 

The Florida Supreme Court has recently ruled that public 
schools may be used as temporary places of worship during non- 
school hours. The ruling was made in connection with a complaint 
brought against the Duval County Board of School Trustees for 
allowing a Catholic group to use Southside Estate School as a 
temporary worship site. 

Because of the apprehension of some persons that Church-State 
separation was being violated, steps have been taken to dissolve the 
Independent School District of Buckner Orphans Home in Dallas, 
Texas. In the future elementary and junior high school grades 
will be taught on the campus without state financial aid. Other 
students will be assigned to public schools in nearby districts. 

Federal aid-to-education bills in Congress have again been 
stalled by the problem of federal aid to parochial schools. In the 
Senate, the major effort to extend federal aid to parochial schools 
was the “Morse” amendment sponsored by Senator Wayne Morse 
of Oregon and eight other Senators. The Morse amendment pro- 
vided that funds not to exceed $75,000,000 a year for two years 
would be made available as loans to non-profit private schools, both 
elementary and secondary, for construction of facilities. The rate of 
interest would be 234 per cent per annum for a term not to exceed 
forty years. 


The Federal District Court in Philadelphia has handed down a 
ruling against the constitutionality of Bible reading in the schools 
of Pennsylvania. The case is set for reargument in the near future in 
view of the contention that certain changes in the procedure in- 
volved have removed the objectionable features of the practice. 

Climaxing a four-year battle with respect to the use of public 
funds for transportation costs of parochial institutions, the Maine 
Legislature in a special session rejected a proposal for such use of 
funds by a vote of 76-69 in the House and 18-15 in the Senate. 
The Supreme Court of Maine had ruled by a 4-2 vote last June 


that there was no statutory warrant for spending public funds for 
such a purpose. 


Maryland Circuit Judge Ralph G. Shure upheld the attorney 
general of the state in refusing to give a notary public commission 
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to a man who refused to take an oath required of notaries public 
which stated in part, “I do declare that I believe in the existence 
of God...” The judge held that the Maryland law was not con- 
trary to the Federal Constitution because it did not interfere with 
either the applicant’s private employment or his citizenship. The 
American Civil Liberties Union and the American Jewish Con- 
gress are assisting in an appeal to the Maryland Supreme Court. 

Governor Nelson A. Rockefeller on April 30 signed into law a 
New York provision for compulsory state support for bus trans- 
portation to pupils of parochial and other private schools of New 
York. Such transportation has in the past been optional with the 
local school district. This brings the number of states supplying 
such aid to twenty. 

The Twelfth National Conference on Church and State spon- 
sored by POAU was held in Boston February 8-9, 1960. “Religion 
and Public Affairs” was the theme of the conference. Strongly 
emphasized in the conference were legal problems with respect to 
separation, particularly in the area of public and parochial educa- 
tion, foreign aid, and slum clearance projects. Among the fea- 
tured speakers were the Reverend Richard C. Raines, Methodist 
Bishop of Indiana; Dr. Clyde W. Taylor of the National Associa- 
tion of Evangelicals; Dr. Benjamin P. Browne, Executive Secre- 
tary of American Baptist Publication Society; and Dr. Karl Sax, 
Yale University professor and author of The Population Explosion. 
An invitation to hold the 1961 National Conference in Portland, 
Oregon, was accepted. 

Dr. Leo Pfeffer, distinguished author and attorney on Church- 
State relations was the guest lecturer throughout the week of the 
First Annual Conference on Church and State at Baylor Univer- 
sity, sponsored by the J. M. Dawson Studies in Church and State, 
April 25-29, 1960. 

“The Churches and American Tax Policy” has been announced 
as the subject for the annual National Religious Liberty Con- 
ference at Washington, D.C. to be held September 7-9, 1960, under 
the auspices of the Baptist Joint Committee on Public Affairs. A 
series of regional conferences in the same tax policy area are being 
considered by the organization. 
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